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IN THE CIRCUIT COURT, FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA

CASE NO.: 201 l-CA-08012
DIVISION: CV-G
FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ

TTtE7b1

Plaintiffs,
V.

NOV 10 2011

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.

CLERK CIRCUIT COURT

Defendants.

MOTION FOR TEMPORARY INJUNCTION

COMES NOW Plaintiff, Alexandria Lainez, and through her undersigned

attorneys moves for the entry of a temporary order enjoining the enforcement of
Defendants' rules regarding possession of a securely encased firearm in her vehicle
and as grounds therefore states:
1.

Plaintiff Lainez filed suit against Defendants on October 3, 2011, to

enforce Fla. Stat. 790.33, and seeking an injunction against Defendants from enforcing
rules and regulation enacted contrary to the laws of the State of Florida.
2.

Plaintiff Lainez has no adequate remedy at law.

3.

Any remedy awarded by this Court will not adequately compensate

Plaintiff for the loss of her right to keep and bear arms during the pendency of the case,
as protected by the Florida Constitution, and as regulated and recognized by the Florida

PAGE#0001 OF

Legislature.
4.

Plaintiff has a right to bear arms for self-defense in her vehicle pursuant to

Art. I Sec. 8, Florida Constitution, Sec. 790.25, and Sec. 790.06, Fla. Stat. Davis v.
State, 146 So.2d 892, 893 (Fla. 1962)(holding that the Florida constitutional guarantee
was intended to secure to the people the right to carry weapons for their protection).
5.

This right is superior to any rule or regulation by any state or local entity

not specifically authorized by the laws of Florida.
6.

While Plaintiff does seek imposition of a fine and damages as allowed by

law, no award of damages can adequately compensate Plaintiff for the loss of her rights
under Florida law. Ezell v. City of Chicago, 651 F.3d 684 (7th Cir. 2011).
7.

When there is a deprivation of a constitutional right, irreparable injury is

presumed. EzeII v. City of Chicago, 651 F.3d 684 (7th Cir. 201 1)(holding that an

ordinance substantially impairing range training, an important corollary right to the right

to bear arms, was a violation of the Second Amendment to the United States
Constitution).
8.

The Florida Constitution's right to keep and bear arms, is interpreted

similarly to the United States Constitution. Brook v. State, 999 So.2d 1093, 1094 (Fla.
5th DCA 2009).
9.

Plaintiff Alexandria Lainez is a student enrolled at UNF, and a member of

Florida Carry, Inc., who desires to carry a firearm while traveling to and from school as

lawful method of self defense, and to store the firearm in her vehicle while on campus
and has filed suit seeking a declaration by this Court that she has the right to do so and
that the Defendant's rules and regulations are preempted by state law.
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10.

Plaintiff Lainez is a single mother with a young child who carries a firearm

for the protection of herself and her child.
11.

Plaintiff has a strong likelihood of prevailing on the merits of her claim.

12.

The law is clear that only a school district may restrict the possession of a

firearm on campus for purposes of student parking privileges.
13.

Nothing in the Florida Statutes creates a reasonable inference that the

definition of "school district" includes a college or university.
14.

Sec. 790.25, the provision under which Plaintiff seeks to posses her

firearm in her car, clearly states that:

The Legislature finds as a matter of public policy and fact that it is
necessary to promote firearms safety and to curb and prevent the use of
firearms and other weapons in crime and by incompetent persons without
prohibiting the lawful use in defense of life, home, and property,***, and as
otherwise now authorized by law, including the right to use and own
firearms for *** other lawful purposes. Sub. (1) DECLARATION OF
POLICY.:
and

This act shall be liberally construed to carry out the declaration of policy
herein and in favor of the constitutional right to keep and bear arms for
lawful purposes. This act is supplemental and additional to existing rights
to bear arms now guaranteed by law and decisions of the courts of
Florida, and nothing herein shall impair or diminish any of such rights.
This act shall supersede any law, ordinance, or regulation in conflict
herewith. Sub. (4) CONSTRUCTION.
15.

The legislature has the last word on public policy declarations, and courts

must give great weight to legislative findings of fact. Am. Liberty Ins. Co. v. W. &
Conyers, Architects & Engineers, 491 So.2d 573, 575 (Fla. 2d DCA 1986).
16.

Based on the Legislature's declaration and its stated and intended

method of construction, and the presumed validity of an enacted statute, the
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Defendant's have a heightened burden in this case that they are unlikely to overcome.
17.

Furthermore, as a holder of a Florida Concealed Weapon Firearm

License, Sec 790.06, only prohibits Plaintiff Lainez from taking her firearm "into" any
college or university facility, quickly followed by Sub. (12)(b) stating "A person licensed

under this section shall not be prohibited from carrying or storing a firearm in a vehicle
for lawful purposes." Sec. 790.06, Fla. Stat.
18.

The legislature then makes an additional public policy declaration that

(15) The Legislature finds as a matter of public policy and fact that it is
necessary to provide statewide uniform standards for issuing licenses to
carry concealed weapons and firearms for self-defense and finds it
necessary to occupy the field of regulation of the bearing of concealed
weapons or firearms for self-defense to ensure that no honest,
law-abiding person who qualifies under the provisions of this section is
subjectively or arbitrarily denied his or her rights. *** This section shall be
liberally construed to carry out the constitutional right to bear arms for
self-defense. This section is supplemental and additional to existing rights
to bear arms, and nothing in this section shall impair or diminish such
rights.
19.

20.

The balance of harm is entirely against Plaintiff Lainez.

Defendant's will not be burdened in any way by allowing Plaintiff Lainez

to exercise her right under the Florida constitution, as regulated by the Florida
Legislature, to keep a securely encased firearm in her vehicle.
21.

Plaintiff Lainez and other students are at all times while traveling to and

from campus, at risk of violent attack, while being deprived of their right and most

common means of self-defense. Dist. of Columbia
22.

v. Heller,

554 U.S. 570, 628 (2008).

Even Defendant Delaney conceded, while appearing an a news program

regarding this case, that a student's desire to have a firearm for protection while
traveling to and from school was a legitimate situation for the bearing of arms in a
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vehicle.
23.

Since the filing of this case, Plaintiff has had an attempted break-in into

he apartment increasing her desire to have a firearm available when returning home
from her vehicle.
24.

A temporary injunction should issue without the requirement of a bond.

25.

Plaintiff Lainez, does not have the financial resources to post a bond in

any amount.
26.

Requiring the posting of a bond to protect her rights under the Florida

Constitution would restrict her access to seek appropriate relief from this Court and
would constitute a limitation on her rights, based on her economic circumstances.
27.

This action is brought pursuant to a private right of action to enforce the

laws of the State of Florida.
28.

Plaintiff stands in the shoes of the legislature seeking to enforce its duly

enacted statutes.
29.

Because Plaintiff Lainez is seeking enforcement of a state statute and a

civil right through a private right of action provision enacted by the Legislature, the Court
should also apply the exception for posting a bond granted to the State and waive the
requirement of a bond.
30.

Furthermore, Plaintiff is indigent and does not posses the means to post a

31.

Plaintiff has retained the undersigned law firm to represent her in this

bond.

mailer and has paid or become obligated to pay a fee for the services of the firm.
WHEREFORE, Plaintiff request a temporary injunction:
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a.

Prohibiting the Defendants from enforcing, for the duration of this case,
any rules or regulations presently existing or subsequently enacted,
regarding the possession of a weapon or firearm in a vehicle by any

person otherwise lawfully entitled to possess a weapon or firearm in their
private vehicle.
b.

Prohibiting the Defendants from punishing in any way, through

prosecution or administrative or academic discipline, any student for
otherwise lawful possession of a weapon or firearm in a private
conveyance, if such conduct occurred while an injunction was in effect.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing was served via US Mail this
day of November, 2011 to:

George E. Schulz Jr., Esq.
Holland & Knight
50 North Laura Street
Suite 3900
Jacksonville, FL 32202

Eric J. F iday

FLETCHER vfHILLIPS
Fla. Bar No. 797901
541 E. Monroe
STE 1

Jacksonville, FL 32202
(904) 353-7733, Fax 353-8255
efriday@flectcherandphillips.com
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IN THE CIRCUIT COURT, FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA

CASENO.:

(I C/4 gôio

DIVISION:

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ
Plaintiffs,

JAN 04

V.

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.

2012

kcIR

Defendants.
/

FIRST AMENDED COMPLAINT

COMES NOW Plaintiff, Florida Carry, Inc., by and through its undersigned
attorneys and sues Defendants University of North Florida and John Delaney and says:

GENERAL ALLEGATIONS
1.

This is an action for damages in excess of $1 5,000.00 and/or for statutory

fines, declaratory judgment and injunctive relief.
2.

Plaintiff Florida Carry, Inc. is an organization, chartered under the laws of

the State of Florida.
3.

Plaintiff's membership consists of gun owners, who seek to protect and

exercise their right to keep and bear arms, including but not limited to firearms,
pursuant to federal and state law.
4.

Plaintiff Alexandria Lainez is a student enrolled at UNF, and a member of
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Florida Carry, Inc., who desires to carry a firearm while traveling to and from school as

lawful method of self defense, and to store the firearm in her vehicle while on campus.
5.

Plaintiff Lainez is a single mother with a young child who carries a firearm

for the protection of herself and her child.
6.

Defendant University of North Florida (UNF), is an entity of the State of

Florida, operating a public university, located within the state of Florida.
7.

Defendant John Delaney (Delaney) is the president of UNF, and as such

is the chief administrative officer of UNF, responsible for the operation and
administration of UNF and is ultimately responsible for all rules and regulations of UNF,
and is a public employee.
8.

All actions, rules and regulations of UNF in regards to the issues herein

may be imputed to Delaney as the party with the ultimate authority, to promulgate rules
and regulations on behalf of UNF, as its president and chief administrative officer, and
as the party with control over the employees and agents of UNF in its day to day
operations.
9.

All conditions precedent to the filing of this suit have occurred or been

waived.
10.

Sec. 768.28, Fla. Stat., is not applicable to this action as it only waives

sovereign immunity for the purposes of a tort action.

II.

The legislature has specifically authorized this action by the passage of

amendments to Sec. 790.33, Fla. Stat., without requiring notice pursuant to Sec.
768.28, Fla. Stat.
12.

There are no administrative remedies which must be resorted to prior to
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bringing suit pursuant to Sec. 790.33, FIa. Stat.
13.

Plaintiffs have retained the undersigned law firm to represent them in this

matter and have paid or become obligated to pay a fee for the services of the firm.

COUNT I- VIOLATION OF SEC. 790.33, FLA. STAT. BY UNF
Plaintiff re-alleges paragraphs 1-13 as if set forth in full and further says:
14.

This is an action for damages, statutory fines and injunctive relief.

15.

Pursuant to Sec. 790.33, Fla. Stat., the Legislature has expressly

preempted the entire field of firearms regulation, including but not limited to, the method
and place of carry, the manner of use, and who may posses firearms where firearms
may be possessed.
16.

Additionally, the legislature has impliedly preempted the carrying of both

firearm and non-firearm weapons, in regards to persons with a concealed weapon or
firearm license pursuant to Sec. 790.06 Fla. Stat.
17.

UNF has passed rules or regulations expressly prohibited by Fla. Stat.

790.33 by:
a.

Publishing a Student Handbook, threatening criminal prosecution

as well as administrative academic sanctions against any student
found to posses a firearm on campus, with no exception for
firearms or weapons in private conveyances. (Exhibit A).
b.

Publishing a Student Code of Conduct, threatening administrative
academic sanctions against any student found to posses a firearm
on campus, with no exception for firearms or weapons in private
conveyances. (Exhibit B).
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18.

Upon information and belief, UNF has previously punished and/or referred

students for criminal prosecution for lawful possession or storage of a firearm in a
private conveyance on campus.
19.

The rules and regulations provided to students at the time of enrollment

prohibit them from exercising their right to possess a securely encased firearm in their
vehicle while on campus.
20.

Sec. 790.06(12)(b), Fla. Stat., specifically allows licensed persons to carry

or store firearms in a vehicle for lawful purposes.
21.

Sec. 790.25,,Fla. Stat., specifically allows a person without a concealed

weapon or firearm license to carry a "securely encased" firearm in their vehicle.
22.

There is no exception in the statutes which would allow a university to

override Sec. 790.25, ore Sec. 790.06, Fla. Stat., merely because it chooses to do so.
23.

Despite the enactment of amendments to Sec. 790.33, Fla. Stat., on June

2, 2011, to create an enforcement mechanism to the longstanding preemption of
firearms law, UNF continues to publish its student handbook (Exhibit A, excerpts) and
student code of conduct (Exhibit B) on its website and has taken no action to withdraw
its rules and regulations or to correct its mis-statements of the law to students.
24.

UNF's failure to correct these inaccurate statements, repeal the

regulations, or notify students of the inaccurate information being published, is an
unlawful attempt to continue to enact and enforce rules and regulations in violation of
Sec. 790.33, Fla. Stat.
25.

There is no basis for any rule or regulation regarding firearms by UNF, no

matter how well intentioned or reasonable where the legislature has expressly
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preempted such rules and regulations.
26.

Further UNF claims the right to a waiver under Sec. 790.115, Fla. Stat.,

which waivers are limited to school districts, a term defined by the Florida Constitution,
which does not include colleges or universities.
27.

If plaintiff prevails in this matter, plaintiff is entitled to attorney's fees and

costs pursuant to Sec. 790.33, Fla. Stat.
WHEREFORE, Plaintiffs seek
a.

An award of actual and statutory damages;

b.

An injunction against the enforcement of any firearms rules or regulations,

by UNF other than those contained in chapter 790, Fla. Stat., and against any
disciplinary action against any student for possession of a firearm in a private
conveyance, or use of a firearm in lawful self defense;
c.

An order to remove any university rules and regulations regarding firearms

from any university publication except as specifically provided for employees by
Chapter 790, Fla. Stat.;
d.

Ordering the repeal of all preempted and unauthorized Florida

Administrative Code regulations regarding the possession of firearms on public
university campuses;
e.

An award of attorneys fees and costs and all other relief deemed just and

equitable.

COUNT II- VIOLATION OF SEC. 790.33, FLA. STAT. BY DELANEY
Plaintiff re-alleges paragraphs 1-13 as if set forth in full and further says:
28.

This is an action for damages, statutory fines and injunctive relief.
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29.

Pursuant to Sec. 790.33, Fla. Stat., the Legislature has expressly

preempted the entire field of firearms regulation, including but not limited to, the method
and place of carry, the manner of use, and who may posses firearms where firearms
may be possessed.
30.

Additionally, the legislature has impliedly preempted the carrying of both

firearm and non-firearm weapons, in regards to persons with a concealed weapon or
firearm license pursuant to Sec. 790.06 Fla. Stat.
31.

Delaney, as the chief administrative officer of UNF has passed,

authorized, and/or allowed the passage of rules or regulations expressly prohibited by
Fla. Stat. 790.33 by:
a.

Publishing a Student Handbook, threatening criminal prosecution

as well as administrative academic sanctions against any student
found to posses a firearm on campus, with no exception for
firearms or weapons in private conveyances. (Exhibit A).
b.

Publishing a Student Code of Conduct, threatening administrative
academic sanctions against any student found to posses a firearm

on campus, with no exception for firearms or weapons in private
conveyances. (Exhibit B).
32.

Upon information and belief, Delaney has previously authorized or

allowed students at UNF to be punished and/or referred for criminal prosecution for
lawful possession or storage of a firearm in a private conveyance on campus.
33.

The rules and regulations provided to students at the time of enrollment

prohibit them from exercising their right to possess a securely encased firearm in their
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vehicle while on campus.
34.

Sec. 790.06(12)(b), Fla. Stat., specifically allows licensed persons to carry

or store firearms in a vehicle for lawful purposes.
35.

Sec. 790.25,,Fla. Stat., specifically allows a person without a concealed

weapon or firearm license to carry a "securely encased" firearm in their vehicle.
36.

There is no exception in the statutes which would allow Delaney to

override Sec. 790.25, ore Sec. 790.06, Fla. Stat., merely because he chooses to do so.
37.

Despite the enactment of amendments to Sec. 790.33, Fla. Stat., on June

2, 2011, to create an enforcement mechanism to the longstanding preemption of
firearms law, Delaney continues authorize and allow the publishing of UNF's student
handbook (Exhibit A, excerpts) and student code of conduct (Exhibit B) on UNF's

website and has taken no action to withdraw the rules and regulations or to correct the
mis-statements of the law to students.
38.

Delaney's failure to correct these inaccurate statements, repeal the

regulations, or notify students of the inaccurate information being published, is an
unlawful attempt to continue to enact and enforce rules and regulations in violation of
Sec. 790.33, FIa. Stat.
39.

There is no basis for any rule or regulation regarding firearms by Delaney,

no matter how well intentioned or reasonable where the legislature has expressly
preempted such rules and regulations.
40.

Further Delaney claims the right to a waiver under Sec. 790.115, Fla.

Stat., which waivers are limited to school districts, a term defined by the Florida
Constitution, which does not include colleges or universities.
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41.

If plaintiff prevails in this matter, plaintiff is entitled to attorney's fees and

costs pursuant to Sec. 790.33, FIa. Stat.

WHEREFORE, Plaintiffs seek
a.

An award of actual and statutory damages;

b.

An injunction against the enforcement of any firearms rules or regulations,

by Delaney or his subordinates other than those contained in chapter 790, Fla. Stat.,
and against any disciplinary action against any student for possession of a firearm in a
private conveyance, or use of a firearm in lawful self defense;
c.

An order to remove any university rules and regulations regarding firearms

from any university publication except as specifically provided for employees by
Chapter 790, Fla. Stat.;
d.

Ordering the repeal of all preempted and unauthorized FLORIDA

ADMINISTRATIVE CODE regulations regarding the possession of firearms on public
university campuses;
e.

An award of attorneys fees and costs and all other relief deemed just and

equitable.

COUNT Ill- DECLARATORY JUDGMENT
Plaintiffs re-allege the allegations in paragraphs 1 through 41 and further say
42.

This is an action for declaratory relief pursuant to Ha. Stat. 790.33.

43.

Plaintiff's seek a ruling of the Court for themselves personally and on

behalf of their membership, that UNF's rules and regulations, authorized and/or allowed
by Delaney, regarding firearms and weapons are expressly and impliedly preempted.
44.

Plaintiffs will suffer material harm without a declaratory judgment as they
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will be denied the exercise of their right to bear arms as specifically authorized by
Florida law.
45.

Sec. 790.33, Fla. Stat. Specifically authorizes Plaintiffs to seek a

declaratory judgment in this matter.
46.

UNF and Delaney's continued publication of rules prohibiting all firearms

and weapons which UNF and Delaney have failed to repeal, along with their failure to
issue any statement which would clarify their intent to not enforce and to repeal or
discontinue publishing these rules and regulations leaves plaintiffs with no clear remedy
other than a declaratory judgment that UNF and Delaney are in violation of the
preemption statute, and an order requiring UNF and Delaney to take corrective action to
remedy their illegal and misleading actions.
47.

To the extent that a student has been granted a license by the state to

carry a concealed weapon, whether a firearm or not, in their private conveyance, the
state has impliedly preempted any entity from regulating the possession of that weapon
except as provided for by the Legislature.

WHEREFORE, Plaintiffs request an order finding:
a.

All UNF rules and administrative regulations regarding firearms are null
and void.

b.

All UNF rules and administrative regulations regarding the possession of
firearms or other weapons in private conveyances are null and void as to
holders of a concealed weapon or firearms license issued or recognized
by the state of Florida
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c.

UNF students and lawful visitors have the right to carry and store lawfully
possessed firearms in their vehicle while present on the UNF campus

without threat of criminal prosecution or administrative punishment.
d.

Persons with concealed weapons licenses have the right to carry and
store lawfully possessed weapons in their vehicle while present on the
UNF campus without threat of criminal prosecution or administrative
punishment.

e.

An award of attorneys fees and costs and all other relief deemed just and
equitable.

COUNT III- INJUNCTION AND WRIT OF MANDAMUS

Plaintiffs re-allege the allegations in paragraphs 1 through 47 and further say
48.

The Legislature has declared all regulation of firearms to be preempted by

the Legislature, and has determined that students should be allowed to posses and/or
store firearms in private automobiles on university campuses, and that there is no need
or authorization for additional regulation of firearms by UNF or Delaney.
49.

UNF and Delaney's continued regulation of firearms in the face of express

preemption is continually harming Plaintiff Lainez and the members of Plaintiff Florida
Carry, Inc.
50.

The risk of assault or other physical force against Plaintiff Lainez of the

members of Florida Carry and the lack of any duty by UNF or Delaney to protect them
is a harm which cannot be compensated solely by an award of money damages.
51.

UNF and Delaney have no reasonable basis for their enactment of rules
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regarding firearms and are unlikely to prevail on the merits.
52.

The continued publication of mis-information regarding UNF's regulation

of firearms by UNF and Delaney in violation of state law leaves its students and visitors

without clear guidance as to their conduct and as to whether their rights under Florida
law end when crossing the UNF property line.

WHEREFORE, Plaintiffs seek an immediate injunction against UNF and Delaney
prohibiting any enforcement of any UNF rules or regulations regarding the possession
of firearms and weapons on campus, and an injunction and/or a writ of mandamus,
ordering UNF to repeal all enjoined rules and regulations, and ordering UNF to take

steps to replace all student handbooks and student codes of conduct, to eliminate any
rule, regulation, or provision regarding the possession of firearms in all publications,
and all other relief deemed just and equitable.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing was served via U.S. Mail, this

2Aday of December 2011, on the following:
George F. Schulz, Jr. Esq.
Holland & Knight LLP
50 N. Laura St. STE 3900
Jacksonville, FL 32202
Eric J. Friday

FLETCHER & PHILLIPS
Fla. Bar No. 797901

541 E. Monroe

STE1
Jacksonville, FL 32202

(904) 353-7733, Fax 353-8255

efridayftectcherandphillips.com
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EXHIBIT A
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of diverse backgrounds and experiences and is similarly
committed to recruit, hire and retain employees who
bring a diversity of viewpoints, cultures and a broad
range of human experiences to the University. Such
efforts enrich the quality and texture of our community
and provide an environment where individuals and
groups learn with and from each other.
In furtherance of the University's diversity initiatives
and focus toward inclusiveness, it is expected that all in
the University community will appreciate and respect
the dignity, individuality, and the uniqueness of our
individual community members. It is also expected
that we will maintain an environment conducive
to the pursuit of educational, scholarly and career
interests, where both the distinctiveness of each person's
experience and the common humanity that unites
us all will be recognized. This will allow us to take
full educational advantage of the variety of talents,
backgrounds, and perspective of those who study and
work in the University.
Harassment Policy

The University of North Florida is committed to
providing an inclusive and welcoming environment
for all who interact in our community and strives
to attract students, faculty and staff from a variety
of cultures, backgrounds and life experiences. While
embracing these concepts including its obligations
under affirmative action regarding race, ethnicity and
gender, the University is equally committed to ensuring
that educational and employment decisions, including
recruitment, admission, hiring, compensation and
promotion, are based on the qualifications, skills and
abilities of those desiring to work, study and participate
in our University community.
To accomplish the intent of this regulation, the
University shall not commit or permit discriniination
or harassment on the basis of race, color, religion, age,
disability, gender, sexual orientation, marital status,
national origin or veteran status in any educational,
employment, social or recreational program or activity
offered by the University. Similarly, the University will
not commit or permit retaliation against an individual
who complains of discrimination or harassment or an
individual who cooperates in an investigation of an
alleged violation of this regulation.
The University recognizes that it is a unique learning
environment in which its diverse community members
have the right to exercise protected free speech in
expressing their differing opinions as guaranteed by the
First Amendment and in an environment in which its
faculty has the academic freedom to provoke thought
and debate and to engage in open discourse related to
their individual areas of academic instruction. Thus,
in exercising the standards put forth in this regulation,
the University will not abridge either free speech or
academic freedom.

Taking all the above into consideration, this
regulation prohibits conduct that is severe, persistent
or pervasive so as to limit or deny a student's ability to
participate in or benefit from an academic program,
event or activity or to otherwise participate in campuslife; or a faculty, staff or other community member's
ability to interact or work in an environment free from
discrimination, harassment or retaliation. Potential
violations of this regulation will be evaluated from
the perspective of a reasonable person in the alleged
victim's position, considering the totality of the
circumstances, such as the nature of the alleged conduct
and the context in which the alleged conduct occurred.
The University understands that only by eliminating
discrimination, harassment and retaliation can we
ensure that all community members, especially our
students, have the opportunity to work and achieve
excellence. Accordingly, the University expects that all
community members including students, faculty, staff,
vendors, contractors, visitors or others who interact at
the University will observe and comply with these equal
opportunity and diversity principles.
The responsibility for communicating, interpreting
and monitoring this equal opportunity and diversity
regulation and the University's Affirmative Action
compliance obligations rests with the director, Office of
Equal Opportunity Programs.
Office of Equal Opportunity Programs
J. J. Daniel Hall (Bldg.1), Room 2400
(904) 620-2507 Voice & TDD

(904) 620-1004 (fax)

Firearms, Weapons or Destructive
Devices: Prohibited on Campus
The UNF Student Conduct Code, (see page S 96)
prohibits the possession and/or use of a firearm,
weapon or other destructive device on campus.
This prohibition is subject to the limited exceptions
for those permitted to carry firearms contained
in the University's regulation, Possession and Use
of Firearms, and Florida law (see section 790.115,
Florida Statutes). Accordingly, any student, resident or
commuter, who possesses or uses a firearm, weapon or
other destructive device on campus in violation of the
applicable regulation or law, will be subject to arrest
and/or discipline in accordance with Florida State
Statute and the Student Conduct Code. Questions
may be directed to the University Police Department,
(904) 620-4UPD (4873).

Hazing, Prohibition Against
(5.0020R)

(I) Statement of Policy - Actions or conduct which
by design or intent amount to hazing are prohibited,
and shall be prevented and adjudicated by the
Student Rights and Regulations
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I. Victim Rights in the Conduct Process
J. Sanctions
K. Appeals
L. Records

committed to values that promote the welfare and positive transformation of individuals,

ue, the pursuit of truth and knowledge carried out in the spint of intellectual and artistic freedom;
ment, diversity; responsibility to the natural environment; and mutual respect and civility The
to promote responsible behavior for all students consistent with the values and welfare of the
i effectively and to provide a climate in which all members can fulfill their personal, sociat, and

ity has established this Code for defining behavioral rights and responsibilities within this
Code shall be administered through the Division of Student Affairs.

urisdiction regarding discipline is generally limited to conduct of any student or student
'emises, including University Housing. However the University reserves the right to impose
luct, regardless of location, that may adversely affect the University community
wledge, debate ideas, form opinions and freely express their ideas is fully recognized by UNF
0 student conduct and will not be used to discipline the lawful expression of
ideax.
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tions of State and Federal law and the Student Conduct Code are separate and are puraued

ultimately rests with the University President. The President delegates this authority to the Vice
al Affairs, or his designee. The Vice President 'may take direct jurisdiction of any case
nt and International Affairs (or designee) also has the authority to notify the person listed on the
appropriate person) in case of an emergency involving that student.
rity council conduct matters will be reviewed by the Office of Fraternity and Soronty Life and may
Student Conduct Office Following the review by the Office of Fraternity and Sorority Life,
her assessment by the Office of Fraternity and Soronfy Life (with or without assistance from any
erred to the organization's pertinent council for judicial review and/or action, or referred to the

tered student organizations, including those reporting through Club Alliance, an agency of

to the Student Conduct Code.

is administered under the University conduct system through the Student Conduct Office, the
- and/or decisions of respective fraternity or sorority council judicial boards, Student Housing
tudent Government, may be appealed to the Vice President for Student and International Affairs
Student Conduct Code, the term "student" is defined as any person who is currently admitted
maintains student status based on the Continuous Enrollment Policy. UNF defines continuous
sses at UNF without a break of three or more consecutive semesters. Also included in this
een enrolled in classes and continue to be associated with the University because they have
m requirements in which they were enrolled. In cases of dual enrollment, lurisdiction over a
din consultation with appropriate officials at the student's other institution. The term "student"
that is affiliated with the University,
ns any person visiting campus who is not affiliated with the University. Students may be held

uests.

term "non-student resident" refers to an individual who resides in UNF Housing pursuant to a
ent or a guest as defined in this Code. Such individuals will not be subject to the procedures
e but instead will be required to comply with the procedures adopted by University Housing for
requirements
erm "University community" means any person who is a student, faculty member, University
by the University or a guest of the University.

ampus" means all land, buildings, facilities and other properties (including equipment and
used or controlled by the University, including adjacent streets, sidewalks and parking lots.
'University offmal" means any person employed by the University to perform assigned teaching,
I or other responsibilities. University Police also fall under this definition.
efers to the written notice given to a student that contains the reported violation of the Student

be required to answer. (Please refer to Section H, Procedures.)
arged student" means any student who has been formally charged with an alleged violation of

means any one person chosen by the charged student or the alleged victim to assist him/her
a While an advisor may assist a student she/he may not speak on the student's behalf or
tudent conduct process.

aring body" in this Code means any person or persons authorized by the Vice President for
onduct hearings to determine whether a Student has violated the Student Conduct Code. 'This
aring Administrator or individuals serving on a Hearing Panel.
ponsible" means the information presented in the student's charge letter and alt information
indicates that it is more likely than not that the student committed the violation that they have

means an adopted policy of the University as found on the Official UNF Website
gal.

lation" means the adopted regulations of the University as found on the Official UNF Website
gal.

ndividual assigned to hear conduct cases by the Vice President for Student and International
serves as a facilitator in panel hearings.
meeting between a Charged Student and the Hearing Administrator where the student will be
her as discussed in the charge letter and where the student will be advised of his/her rights in
ng his/her rights at a subsequent Individual or Panel Hearing,
hearing where a charged student meets individually with a Hearing Administrator who reviews
dent and all other relevant information to determine whether a charged student is "responsible"
he/she has been required to answer.
aring where individuals drawn from a pool of students, faculty and staff authorized by the Vice
at Affairs who have been trained to hear conduct cases and make decisions related to reported

Code. The panel hearing members, which shall consist of a least 50% students, review
a student is "responsible" or "not responsible" for the charges that they have been required to
el consisting of at least 50% student representation convened to hear an appeal of a student's

e President for Student and International Affairs. (Please refer to Section F, Immediate
n' is defined as the University's educational response to address student behavior where a
for violations of the Student Conduct Code. Sanctions will be determined by the Vice President
designee) after his/her review of the Hearing Body's decision that a student is responsible for
he has been required to answer.
a defined as a student's ability to have the Vice President of Student and International Affairs (or
finding that the student is responsible for the reported violations of the Student Conduct Code

swell as the sanction that the student has been provided, The Vice President of Student and
eone to hear the appeal other than the person who initially heard the case and/or determined
days" is defined as days when either classes or final exams are officially scheduled by the

rdaya and Sundays.

ary hold" is one placed on a student's University record by the Vice President for Student and
that prohibits the student from conducting business with the University (i.e., registering for

of behavior that constitute violations of the Student Conduct Code Such behaviors, or actions
Eempt to commit such behaviors represent violations of the Student Conduct Code.

PAGE # 0023 OF 0159

11. Computer Misuse
12. Vehicles/Transportation
13. Disruptive Behavior
14. Identification/Falsification
15. Property

16. Participation
cation

17, Disregard for the Conduct System

18. Unauthonzed Entry or Use of University
Facilities
19. Conspiracy

20. Violations of University Regulations

rd another that occurs without his/her consent

which includes, but is not limited to, exposure of one's sexual organs or the display of sexual
,sive to others.
cl-estee an intimidating, hostile, or offensive campus, educational, or working environment for
ad, unwelcome, inappropriate or irrelevant sexual or gender-based activities or comments

eavesdrop or otherwise invading the privacy of another for the purpose of personal sexual

irner person or group.
towards another person or group.
alth, safety, or well being of another person

or group.

te of endangering one's own health or safety.
of another person to move about in a lawful manner.

re), that creates an intimidating, hostile, or offensive campus, educational, living or working
harm or intimidate another person.
another person.

Ct another person repeatedly (e.g. - Stalking) so as to put that person in fear for their lifeor
actions which cause another person discomfort.
in the University's Sexual Harassment regulation).

of any oblect that is classified as a weapon under Florida law induding firearms, explosives
/es or substances, weapons (including non-lethal weapons such as pellet guns, bb guns,
rative swords, axes, pocket knives that are larger than the legal size defined by law or items
any item used as a weapon.

or activity in violation of UNF's Anti-hazing Policy.

emergency warning equipment or the false reporting of any emergency.

g with fire safety or any emergency warning equipment.
y building or facility when a Tire alarm is sounded or when directed to leave the building by an

arid Other Drugs Policy whicH is located in the Student Handbook and on the Official UNF

including use of prescription drugs where the individual possessing or using the drugs is
i drugs were lawfully prescribed.

sale of illegal drugs or prescription drugs, where the person distributing, delivering and/or
i person to whom the medication was lawfully prescribed
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er, and/or sell illegal drugs.

tion medication.

d Other Drugs Policy of which is located in the Student Handbook and on the Official UHF

o/policies-regs/.

umption of alcohol when under the legal drinking age as defined by law

upplying alcoholic beverages to an individual who launder the legal drinking age as defined by

egs, party balls, and/or other common sources of mass volume alcohol on campus, With the

tions.

rs of alcohol or consumption of alcohol in non-approved public areas

ble diaruptive behavior resulting from escessive consumption of alcoholic beverages (to be

r BAC test, if available).

Housing policies while under the influence of alcohol. Students Who choose to drink alcohol Will
avior while under the influence of alcohol.
one's age or using altered identification in order to prove legal drinking age
id consumption of alcohol such as beer bongs and funnels.

(ion of the Student Handbook).

tobacco in any campus building (including the residence halls).

area.

e of chance for money or for anything of value on University premises (including the residCnce
sponsored by a Student or Student organization.
n a University or non-University team or organization in a competition, with a direct influence in

resources in violation of the University's Responsible Use of Computing and Information
an be found at /hilp IIw'/unfeduJanf/its!palproc/pv$prn-sble L/ne of Corny

oopo( including,

to use, read, or change the contents, or for any other purpose.

individual's identity or password.
interfere with the work of another student, faculty, or staff member of the University
technology to send or receive obscene or abusive material.
services Which interferes with the normal operation of the University system.

sing, or taking information resource property (including data, programs, and supporting

uipment or Supplies Without proper authorization.

stem/services far any illegal activity such as hacking.

ntitled Prohibited Uses of Non-Motonzed Vehicles).

skates, Roller-blades, bicycling, and other similar transportation devices in prohibited areas
walkways, parking garages, and interior building spaces).

or obstruct the orderly conduct, processes, and functions of the University or the rights of other
ty This includes acts that occur both inside and outside the classroom setting

truction from a University official or with the lawful order of any non-University law enforcement
eat on campus. Students hosting guests are responsible for their guests White they are visiting
e held accountable for the actions of their guests.
mpus Without prior approval from University officials.

rcrtu rip crinipnarvnrnrpcc pnriiprlpnn attarnnhnr, tn rnprp-p nr infip panrpanprcnn in nrrlpr tr,
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disciplinary proceeding.
es false alarm.

e done in humor or in Jest, but results in a loss, inconvenience, or otherwise damages the
coercion, and/or other conduct that intimidates, threatens, or endangers another

I or altered identification.
use his/her identification.
person's identification.

ification toS University official (Students are required to carry their student identification card
nt Handbook).

of identification.

sleading information to a University official or others, and/or withholding required information
any documents, records, keys, or property.

ntation. Acting on behalf of another person, group, or the University without authorization or

ic or pnvate property.
i, or theft of public or private property.

authorization removes or uses the property or services of the University or of another person,
or services that are known to have been stolen.

as outlined by the Student Conduct Code. This includes failure to remove oneself from the
being committed.

directive(s) or order(s).
uct hearing.

to appear before a Hearing Body when notified to do so.
g, or misrepresenting information before a Hearing Body.
sring Decision,
uversity Facilities
/ersity building,

office,

or facility.

sity fscility or equipment.

to commit violations of the Student Conduct Code.

is, Polioes, Rules, Guidelines or Requirements including, but not limited to, those contained in
'ersity Board of Trustees website.
ousing rules, guidelines or requirements.
yes or requirements established for fraternities and sororities as administered by the Office of
Club & Advisor Handbook rules, guidelines or requirements.
islogy Services Policies and Procedures.
luidelines or requirements directly related to departments, organizations, or clubs.
ity regulations, policies, rules, guidelines or requirements.

d and/or charged with a criminal offense, other than a misdemeanor traffic offense, may be
.e Student Conduct Code separately from any legally-imposed fine, penalty or prison sentence.
and/or charged with a criminal offense, other than a misdemeanor traffic offense, has a duty to
the Vice President for Student and International Affairs within 30 days of being charged with the

ant and International Affairs (or designee) will review the alleged criminal conduct with the
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ne srrouio tie exempt worn runner sanctions unoer tire utuxent
onouct Lose

nvicted and/or

charne,l

ifh

Note: i-allure

a student's actions that may affect the safety, health,
or general welfare of the student or
Ut not limited to violations of drug possession and/or
intent to distribute, sexual misconduct,
sapona possession) the Vice President for Student and International
Affairs may impose an
ior to the student's hearing with a hearing body. An immediate
suspension means a student
inst attend classes, and cannot use University facilities.
uires the student be notified in writing. Notice may be delivered
to any campus location if prior
er residence fail.

irrity for an immediate suspension appeal, within three
class days of the student's receipt of the
ether the immediate suspension Should continue until a regular hearing pursuant to Student
actual violations of the Code. The date of the immediate
suspension appeal may be extended
ties agree that the suspension appeal should be held at a later date. The appeal hearing may
al appeal hearing, or (2) a hearing directly with the Vice President for Student and International

ased on a review of the issues the Vice President for
Student and International Affairs (or
r, may determine that it is in the best interests of both the student and the University that an
d proceed to a panel. The appeal must be based on one of the foltowing

even if proven, does not pose a threat to the safety, health,
or general welfare of the University
a suspension.

amber of individuals as long as it maintains 50% representation from the student population
appeal heanng is final.
ill normally be filed at the completion of all investigations or as soon thereafter as possibte

be suspended by the Vice President for Student and

International Affairs in circumstances

.p that may affect the safety, health, or general welfare of its members, the University community,

the right to a prompt administrative appeal hearing
as described in subsection 2above An
it organization means all activities, programs, social events, funding requests, and budget
exception is that fraternities and sororities may be allowed to conduct business meetings
fission from the Office of Fraternity and Sorority Life in advance and the meeting is attended by
ity

iately removed from his/her University Housing assignment, have their housing contract
siting the housing areas prior to the student's conduct hearing with a hearing body The Vice
onal Affairs, or designee, must approve any such removal of S Student a
described in this

his Code will be consistent with all appropriate rights accorded to students in university
submitted to either law enforcement or the appropriate
administrator within 180 days of the
he Student Conduct Code, except in extraordinary cases (e.g. hospitalization of a student)
A
itiated in the following ways:
either initiated by the potice or filed by any person or entity (including University departments,
ts, community members, etc.). Also included are reports requested of (or received by) another
a a signed written statement to the Student Conduct Office. All information will then be reviewed
e Student Conduct Office to determine whether Student Conduct Code
charges will be filed or if
to the attention of the University that is a violation of the Code of Conduct and has the potential

of the University community may result in a student being charged with a Code of Conduct
ter given to any charged student witl include the following:

er the reported charge(s) of violation of the Student Conduct Code, including sources of
dents will have an opportunity to attend a conduct
review information session to resolve issues,
d procedures. It lathe student's responsibility to schedule
an appointment for a conduct review
onduct review. The conduct review (or hearing, if student chooses to waive the conduct review)
ays from the date on the notice or at the discretion of the Hearing Administrator Information
e used at the subsequent individual or panel heating and can be shared accordingly

iew the student may review all materials to be used in his/her case and subsequently have an

dividuat or panel hearing) in which the case will be heard. A hearing appointment will be

onduct review (ifs conduct review is chosen), and wilt be no sooner than 3 class days after the
than 14 class days after the conduct review at the discretion of the Hearing Administrator
le or attend a conduct review, and five class days have
expired since the date of the notice, the
uct review. At that time, a formal hearing (either individual or panel, which will be determined by
scheduled in the student's absence at the discretion of the Hearing Administrator The student
he student fails to appear at the scheduled formal hearing
and failed to provide notice to this
student's absence and he/she may be charged with additional violations of the Code
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Office may place a disciplinary hold on the records and registration of any Student who faits to
ciplinary matters must be resolved prior to the awarding of any degree or certificate Disciplinary

ctronically, using their Osprey e-mail account, If correspondence needs to be sent to an

rmanent address as contained in the University's Student Records will be used

of hearings, individual and panel hearings. Students may choose between an individual or

Administrator may determine that it is in the best Interest of both the student and the University
don the seriousness of the violation or in the interest of fairness, V/hen two or more individual
those cases may be heard jointly if the students waive the right to individual hearings In these
ommunicated separately. Hearings wit! follow these guidelines:
impartial.

duct review, either voluntarily or involuntarily (for example: fails to schedule and/or attend a
trator will provide the charged student with a brief overview of the hearing and general conduct
olation(s) will have the opportunity to present information on his/her behalf, including presenting
tements.

y be accompanied during the hearing by an advisor of his/her choice. Students are required to
on their own behatf, although they may consult with their advisor during the hearing. This
anner that does not disrupt the proceedings. The advisor shall not speak on
behalf of the
d to do so by the hearing body. If an attorney is to be the advisor, the Hearing Administrator
d in writing at least two class days prior to the hearing. The advisor may be removed from the
presence is disruptive. The charged student should notify the Student Conduct Office of the
ye prior to the hearing.

Otto answer any and all questions posed by a hearing body. However, the University is not
oceedings pending the outcome on any criminal prosecution, The Hearing Body may proceed
on all available information.
e the burden of proof regarding the charges that have been brought against him or her The
for the conduct charges they are called to answer if the information provided at the hearing, as
han not that the student committed the violation they have been called to answer
students charged, information provided at one hearing may be used as evidence in the related

hearing may result in the adjustment of the original charges and sanctions may be imposed

duct hearings will be closed to the public and may include the person(s) bringing charges
ent, advisors, Hearing Administrators, Residence Life staff (including RAs), alleged victim(s),
hand account of the inodertt. Witnesses may only be present during the time they are testifying
e testimony in the form of a written statement.
be communicated in writing to the charged student and will include the rationale, the hearing
applicable(,
the University when necessary to support charges. Wtnesses who appear may be questioned
II accept written questions from the charged student in accordance with the procedures set forth
nd knowledge of the incident giving rise to the chsrge or the issues relating to it, may also be
Individual or Panel hearing. Witnesses appear at hearings one voluntary basis and cannot be
to appear at the scheduled hearing after proper notice, the hearing may be held in the charged

nary action and victim impact statements are considered by the hearing body only in the
sat criminal convictions also may be considered if relevant to the proceedings.

nation of 'responsible" or "not responsible" will be based solely on the information presented
ct types of hearings (individual and panel) are provided for by this Code

trator does not automatically cell witnesses to support the charges, although he/she may gather
ncluding calling witnesses. The charged student wilt be informed of any additional information
or and have an opportunity to review the information, if it is in document form, and respond to all
Office at the hearing. The charged student will have the opportunity toprovide questions to be
ing their questions in writing to the Hearing Administrator preferably within two class days prior

erstood that unanticipated questions may arise based on the statements of a Witness at a
hsrged student may atso provide written questions to the Hearing Administrator during the
tion whether to pose any of the questions provided by the charged student to the witness The
and present evidence. Only one Witness will be present at the hearing at a time and each
ring Administrator after questioning.
n three class days from the conduct review (unless requested by the student), no later than

ion of the heanng Administrator.

e student contests the charges and the case may result in removal from housing, suspension, or
This recording will serve as the official record of the proceedings. If the student does not
not have to be recorded.
oncluded, the Hearing Administrator will determine whether the charged student should be held
or she has been required to answer. If the charged student is found responsible, the Vice
al Affair, or designee, will determine an appropriate sanction.
e sent to the student Within fourteen (14) class days from the conclusion of the hearing process
cesssrv where additional consideration of evidence and deliberation is reQuired by the Hearino
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nformed (by phone email, mail or ri person( of the estimated duration of this extended time

lied to provide information to support the charges. Charged students who wish to question
Ity to do so preferably by submitting their questions in writing two class days prior to the Panel
However, it is understood that unanticipated questions may arise based on the statements of
cenario, the charged student may also provide written questions to the Hearing Administrator
sole discretion whether to pose any of the questions provided by the charged student to the
sooner than three class days after notice is received by the charged student (unless a hearing is

recording will serve as the official record of the proceedings

concluded, the Hearing Panel will determine whether the charged student should be held
or she has been required to answer. If the charged student is found responsible, the Vice
al Affair, or designee, will determine an appropriate sanction.
sent to the student within fourteen (14) class days from the conclusion of the hearing process.
ecessary where additional consideration of evidence and deliberation is required by the panel
ne, email, mail or in person(.

presentation is recommended for use in Panel hearings. The hearing body may change the
ges.

(if any( by the University followed by the opening statement of the charged student.

dence and witnesses by the University, followed by questioning of those witnesses. Only one
he hearing and each witness will be dismissed by the Hearing Administrator after questioning.
idence and witnesses by the charged student, followed by questioning of those witnesses. Only

ent at the hearing and each witness will be dismissed by the Hearing Administrator yfter
the charged student by the hearing body.

if any( by the University, followed by the closing statement (if any(of the charged student.

cess
g types of cases (refer to Victim Services section of the Student Handbook(:

regarding these types of violations:

ged victim's choice accompany him/her when presenting information to the hearing body and to
oughout the disciplinary process. An advisor, however, may not speak on behalf of the student
nduct process.

tement to the hearing body. If the charged student is found responsible for the chsrge(s(, this
e sanctioning phase of deliberations, If the charged student appeals the decision on the basis
e/she will have the right to view the victim impact statement upon request.

vior excluded from the hearing. The Hearing Administrator will decide if such information is
the alleged victim is not usually considered relevant
hearing, or portions thereof. This option will be offered only by the Hearing Administrator

earing Administrator two class days prior to the hearing. The Hearing Administrator will then
identified witnesses or the charged student. However, it 5 Understood that unanticipated
tatements of an individual at shearing. In such a scenario, if the victim is present she/he may
ring Administrator during the hearing who will have the sole discretion whether topose any of
ad student, whichever is applicable.
ses involving seaual misconduct, physical violence or stalking charges, the alleged victim may
e story in a separate room from the charged student so long as the process does not unduly
ight to question the witness.

rty returned to them if in current possession of the University. The determination of when this
discretion of the Hearing Administrator.

in writing, including both the decision and the sanctions of the disciplinary process within five

5 educational response to address student behavior where a student has been found
udent Conduct Code. Sanctions will be determined by the Vice President of Student and
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Imstances of each case, the following sanctions, or combination of sanctions (with or without
posed upon any student found to have violated the Student Conduct Code
it placed in a student's disciplinary file regarding a violation of the Student Conduct Code.

signmerit to perform tasks or services under the supervision of a University department or
cc at educational programs, interviews with appropriate officials, planning and implementing
ch papers, or other educational activities.

Compliance. Referral for assessment (at the student's evpense( to a licensed mental health
or general mental health or other counseling Issues. Students found responsible for alcohol
be referred to the UNF Office for Health Promotion for alcohol and/or drug education'and
o an outside agency or counselor based on the seriousness of the violation. Students must
utablished as a result of any assessment.

damages or loss of services to the University or victim.
I of time during which any further violation of the Student Conduct Code puts the student's status
student is found "responsible" for another violation of the Code during the penoct of Disciplinary
be given to imposing a sanction of Suspension or Expulsion from the University.
ictions that may be placed on a Student indude, but are not limited to:
tubs, groups, activities or events.
iversity on athletic teams.

ions (e.g. Student Government or Resident Assistant).
ousing areas or any other areas on campus.
cified person(s).

using assignment.

r the UNF Alcohol and Other Drugs Policy) Parental notification may occur for both alcohol and
olicy and the discretion of the Hearing Administrator.

SDG..(either temporary or permanent(.*

tie University for a specifies penod of time.*
I University without the possibility of readmission.
omas, transcripts or other records.
notation indicating that disciplinary action was taken.

be imposed upon groups or organizations found to have violated the Student Conduct Code:
rrnally forfeit tuition, Housing rent and fees, and other University fees if found responsible for s
ulting in suspension or expulsion. A student may also forfeit academic credit accordingly and
line the impact on grades based on the withdrawal. Students who are
exduded from living
ie Director of Housing Operations to determine the financial impact of the canceled contract.

Section 2 above. Suspension or Expulsion of student organizations includes temporary or

with the University.

c to student organizations are found in fraternity, sorority and other organizational constitutions,

ity Life and Club Alliance, an agency of Student Government's policies, which are hereby
a student from the University will be noted on that student's academic transcript. A lesser

ition of admission or re-admission information may be forwarded to the appropriate office for
iate action regarding admission.
plete sanctions will have a disciplinary hold placed on their records and may receive additional

the ability to request that the Vice President of Student and International Affairs (Or designee)

the student is responsible for a violation of the Student Conduct Code. Should the Vice
al Affairs (or designee) grant the appeal request, he/she will assign someone to hear the
ally heard the case and/or determined the student's sanction. A student choosing to request
Vice President for Student and International Affairs within five class days of the date on the
ation should accompany all appeal requests, An appeal request must be based on one or
dings that substantially affected the outcome of the hearing.
aordinanty disproportionate to the violation committed.

not available at the time of the original hearing that substantially affected the outcome of the
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e Vice President for Student and International Affairs (or designee)

led within ten class days of receiving the written request for appeal

al Hearing will be at the discretion of the Vice President for Student and International Affairs, or
dvisor to the appeal hearing

roof rests with the student to dearly show that an error has occurred during the original hearing

dent and International Affairs (Or designee) may affirm, modify, reverse or remand the original
hearing will be held

n twenty class days of the appeal hearing unless notification is given that additional time is
cord on appear

mediate suspension, the student's status will remain unchanged during the appeal process
action and therefore cannot be appealed further within the University If a student receives a
ed or expelled, the student will be notified in the decision letter that the student may appeal the
judicial forum

ses will be maintained in the Division of Student Affairs

on of expulsion will be maintained in a permanent file and the Office of the Registrar will be
o the student's permanent academic record
a student's academic record only during the period of suspension
ses (with the exception noted in 2above( will be kept on file for five years following the student's
ordance with the State a Record Retention Schedule

record will be considered only during the sanctioning phase of deliberations not to determine
onsible 'or' not responsible 'for the alleged violation
plinary records will be governed by applicable Federal and State laws regarding the privacy of

vernors dated January 7, 2003 Florida Statutes 1Q06 60 and BOG Regulation 6 0105 History
(Revised October 2009) and Approved by SOT October 8 2009
Print
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 l-CA-8012
DIVISION: CV-G

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ,
Plaintiffs,

I.i
V.

JAN

UNIVERSITY OF NORTH FLORIDA, and
JOHN DELANEY,

LgD
252012

_,.__z__

Cis

Defendants.
/

MOTION TO DISMISS FIRST AMENDED COMPLAINT
Come now Defendants, UNIVERSITY OF NORTH FLORIDA and JOHN DELANEY,

by and through their undersigned counsel, pursuant to Rule 1.140(b), Florida Rules of Civil
Procedure, and move the court to dismiss the complaint, and state as grounds therefor that:
1.

Plaintiffs fail to state a cause of action.

2.

Plaintiffs fail to plead sufficient ultimate facts entitling Plaintiffs to relief.

3.

Defendants' policies comply with expressed general law authorizing Defendants

to regulate firearms possession and storage on school property in accordance with Sections
790.115 and 790.25 1, Florida Statutes.

DATED: January 24, 2012

Respectfully submitted,

HOLLAND & KNIGHT LLP

By:L6t1JL
George E. Schulz, Jr., Esq.
Florida Bar No. 169507
buddy. schulz@hklaw.com

#1091661 1_vI
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Ben Z. Williamson, Esq.
Florida Bar No. 87454
ben.williamson@hklaw.com
50 N. Laura Street, Suite 3900
Jacksonville, FL 32202
(904) 353-2000 - Telephone
(904) 358-1872 - Facsimile
Attorneys for Defendants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing has been furnished to Eric J. Friday,

Esquire, Fletcher & Phillips, 541 E. Monroe, STE 1, Jacksonville, FL 32202 by mail this 24th

day of January, 2012.
Respectfully submitted,
HOLLAND & KNIGHT LLP
By:

George E. Schu z, Jr., Esq.
Florida Bar No. 169507
buddy.schulz@hklaw.com
Ben Z. Williamson, Esq.
Florida Bar No. 87454

ben.williamson(hklaw.com
50 N. Laura Street, Suite 3900
Jacksonville, FL 32202
(904) 353-2000 - Telephone
(904) 358-1872 - Facsimile
Attorneys for Defendants
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IN THE CIRCUIT COURT, FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA
CASE NO.: 201 1-CA-08012

DIVISION: CV-G
FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ
Plaintiffs,

FILED

V.

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.

MAR 212012

Defendants.
/

NOTICE OF PRIORITY CASE AND REQUEST FOR RULING
COMES NOW Plaintiffs, by and through their undersigned attorneys and gives
notice to the Court pursuant to Rule 2.545, Fla. R. Jud. Admin., that this case should be
treated as a priority case and requests a ruling on the pending Motion for Temporary
Injunction and as grounds therefore states:
1.

Plaintiffs filed suit against Defendants on October 3, 2011, to enforce Fla.

Stat. 790.33, and seeking an injunction against Defendants.
2.

A hearing was held by the Court on January 30, 2012 on Plaintiffs' Motion

for Temporary Injunction.
3.

To date an order or ruling on Plaintiffs' Motion for Temporary Injunction

has not been issued.
4.

This case involves a claimed deprivation of a protected and legislatively
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recognized fundamental constitutional right as well as the authority of the legislature to
preempt regulation or legislation in an area of law by subordinate agencies and entities.
5.

Whether the Court rules for or against Plaintiffs, there would be an

entitlement to an immediate appeal of a denial of Plaintiffs' attempt to enforce a
fundamental constitutional right.
6.

Plaintiffs respectfully requests the Court immediately rule on Plaintiffs'

Motion for Temporary Injunction so that the case may move forward.
7.

Plaintiff's further request the Court designate this case as a priority case

and advance it on the docket, based on the claim that a fundamental constitutional right
is being impaired.
8.

The Court has authority pursuant to Rule 2.545, Fla. R. Jud. Admin. to

determine that a case is a priority case by a variety of methods including case law and
authorizes the filing of a motion to notify the Court if an attorney believes the case
should be given priority consideration.
9.

This case has been pending for over 5 months since the filing of this case,

and for over a month since the hearing on their Motion for Temporary Injunction.
WHEREFORE, Plaintiff request an order:
a.

Designating this case as a priority case and advancing it on the calendar.

b.

The immediate issuance of an order on Plaintiffs' Motion for Temporary
Injunction.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing was served via email and US
Mail

this2/Jtday of March, 2012 to:

George E. Schulz Jr., Esq.
Holland & Knight
50 North Laura Street
Suite 3900
Jacksonville, FL 32202

Eric J. Fiday/ ;//
FLETCHER$(PHILLIPS
Fla. Bar N&797901
541 E. Monroe
STE I
Jacksonville, FL 32202
(904) 353-7733, Fax 353-8255

efridayflectcherandphillips.com
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 1-CA-8012
DIVISION: CV-G

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ,

FILED

Plaintiffs,
V.

MAR 22 2012

UNIVERSITY OF NORTH FLORIDA, and
JOHN DELANEY,

I

CLERK CIRCUIT CCur
'---

Defendants.
I

ORDER DENYING MOTION FOR TEMPORARY INJUNCTION

THIS CAUSE came before the Court on Plaintiffs' Motion for Temporary Injunction.
University of North Florida
Florida Carry, Inc., and Alexandria Lainez ("Plaintiffs") have sued
"Defendants"),
("UNF") and its President, John Delaney ("President Delaney") (collectively,

alleging violations of Section 790.33, Florida Statutes, which declares the Legislature's
occupation of the field of firearms regulation. Ms. Lainez is a student at

UNF and a member of

Defendants violated
Florida Carry, Inc., a firearms owner advocacy group. Plaintiffs allege that

Code of Conduct that prohibit
Section 790.33 by publishing a Student Handbook and a Student

students from possessing firearms on campus without any exception for firearms in private
conveyances. Defendants assert that Florida law expressly permits universities to regulate
firearms op university property.
Plaintiffs request a temporary injunction:

Prohibiting the Defendants from enforcing, for the duration of this case,
enacted, regarding the
any rules or regulations presently existing or subsequently
a.

#10921726_vi
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possession of a weapon or firearm in a vehicle by any person otherwise lawfully
entitled to possess a weapon or firearm in their private vehicle.

Prohibiting the Defendants from punishing in any way, through prosecution or
administrative or academic discipline, any student for otherwise lawful possession of a
weapon or firearm in a private conveyance, if such conduct occurred while an injunction

b.

was in effect.

"[A] preliminary injunction is an extraordinary remedy which should be granted
DCA 2006). A
sparingly." 1-ladi v. Liberty Behavioral Health Corp., 927 So. 2d 34, 38 (Fla. 1st

petitioner seeking a temporary injunction must establish four elements: "a substantial

likelihood

of success on the merits; lack of an adequate remedy at law; irreparable harm absent the entry of

interest." Liberty Counsel v. Fla.
an injunction; and that injunctive relief will serve the public
ofFla. v. Black,
Bar Bd. of Governors, 12 So. 3d 183, 186 n.7 (Fla. 2009) (quoting Reform Party

885 So, 2d 303, 305 (Fla. 2004)). As set forth below, Plaintiffs have not established that they are

substantially likely to succeed on the merits. Thus, the Court need not consider the other three
elements required to obtain a temporary injunction.
Section 790.33, upon which Plaintiffs rely, preempts local or administrative regulation of

firearms "[e]xcept as expressly provided by the State Constitution or general law." Fla. Stat. §
790.33(1) (2011). Section 790.25 1 generally forbids employers from prohibiting firearms storage
defined
in private conveyances, but expressly provides an exception for "any school property as

and regulated under s. 790.115." Fla. Stat. § 790.251(7)(a) (2011). Section 790.115 does not
define "school property", but defines "school" as "any preschool, elementary school, middle
school, junior high school, secondary school, career center, or postsecondary school, whether
public or non-private." Fla. Stat. § 790.115 (2011) (emphasis added). UNF is a postsecondary
school. Thus, UNF's power to regulate the possession of firearms in private conveyances located
on its property has been expressly provided by the Legislature.

#10921726_vI
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Plaintiffs argue that Section 790.115 does not apply to UNF, because it refers to "school

Plaintiffs urge the Court to
districts" and, according to Plaintiffs, UNF is not a "school district."

interpret sc1ool districts to mean public school districts, as defined in the Florida Constitution.
in Florida's public school
See Fla. Const. Art IV, Section 9 (describing the role of school districts

district", nor refer to the
system). Section 790.115 does not provide a definition of "school
Florida Coflstitution. However, in the very next sentence after Section 790.115 mentions "school
postsecondary
districts", the statute defines "school" to include schools from preschool through

definition of
"whether public or nonpublic." Fla. Stat. § 790.115(2011). Applying Plaintiffs'
regulate firearms on
"school disirict" to Section 790.115 would permit only public schools to
all schools
their property and frustrate the clearly expressed intent of the Legislature to cover
1st
"whether public or private". See Blinn v. Fla. Dep't. of Transp., 781 So. 2d 1103, 1107 (Fla.

DCA 2000) ("Where the literal language of the statute is in conflict with the stated legislative

policy of the act, the court will not give the language its literal interpretation 'when to do so
manifest
would lead to an unreasonable conclusion or defeat legislative intent or result in a

incongruity.")

To the extent that Section 790.251 is ambiguous, the legislative history bolsters the
Court's conclusion that universities are covered by the "school property" exception. See Am.

Home Assir. Co. v. Plaza Materials Corp., 908 So. 2d 360, 369 (Fla. 2005) ("[L]egislative
history ... Is a basic and invaluable tool of statutory construction"). For example, when Senator

Joyner had a question about the intent of this part of the bill, she understandably directed her
specific qiestion to the sponsor of the bill, and got the following answer:

Senator Joyner: Thank you, Mr. President. Senator Peaden, the prohibitions list
first school property and my question is, does school property include colleges,
universities, law schools, community colleges and any other institutions of higher
learning?

#10921726_vI
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Mr. ?resident: Senator Peaden.

Senator Peaden: (Unintelligible). It is my understanding that the definition in the
statute of schools all of these are covered for this particular bill.

Preservation and Protection of the Right to Keep and Bear Arms in Motor Vehicles:
Second Reading and Debate on SB 1130, at 1:56:02-1:56:34 P.M. (Fla. Apr. 3, 2008) (emphasis
added). Further:

Senator Deutch: Thank you, Mr. President. Mr. President, just for purposes of
clarification, and members of the Senate, school as it is defined in Section
790 115 means any preschool, elementary school, middle school, junior high
schol, secondary school, career center, or postsecondary school, whether public
or nbn public. Under the bill as drafted, all of those schools are exempt from this
statute.

Preservation and Protection of the Right to Keep and Bear Arms in Motor Vehicles: Second
Reading and Debate on SB 1130, at 2:00:11- 2:00:45 PM (Fla. Apr. 3, 2008) (emphasis added).
And, finally:

Senator Deutch: Thank you Mr. President. For the record the statute that Senator
Peaden refers to clearly does not include preschools, child care centers are not

included in the definition of schools so members if you vote against this
amendment, you'll be making the decision to protect the kids in our K-12 and
universities while choosing to put the safety of our kids in our preschools those
are perhaps the most vulnerable kids that we drop off in the morning and pick up
after work putting in jeopardy the safety of those kids. Please understand that as
we vote on this amendment.

Preservation and Protection of the Right to Keep and Bear Arms in Motor Vehicles.' Second
Reading abd Debate on SB 1130, at 1:44:22-1:44:50 P.M. (Fla. Apr. 3, 2008) (emphasis added).

Section 790.251's legislative history clearly demonstrates that the Legislature's intended to
permit universities such as UNF to regulate firearms storage in private conveyances located on
their propörty. The Court must interpret Section 790.251 to accomplish, rather than defeat, the
Legislature's purpose. See Dennis v. State, 51 So. 3d 456, 461 (Fla. 2010).

#10921726vl
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1.

For the foregoing reasons, it is hereby ORDERED AND ADJUDGED
1.

Plaintiffs' Motion for Temporary Injunction is Denied.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, FL, this/ day
of March, 2012.

1<4/hi

LAWRE E P. HADDOCK
Circuit Court Judge

Copies to:

Eric J. Frida, Esq.
Fletcher & Phillips
541 East Mønroe Street, Suite 1
Jacksonville, FL 32202
George E. Schulz, Jr., Esq.
Holland & Knight
50 North Latwa Street, Suite 3900
Jacksonville, FL 32202
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IN THE CIRCUIT COURT, FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA

CASE NO.: 2011-CA-08012
DIVISION: CV-G
FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ
Plaintiffs,

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.

/

MAR262012

Defendants.

MEMORANDUM OF LAW IN OPPOSITION TO
DEFENDANTS' MOTION TO DISMISS
Comes now Plaintiffs, by and through their undersigned attorneys and file this

memorandum of law in opposition to the Defendants' Motion to Dismiss. This
memorandum also addresses the errors in the Order Denying Motion for Temporary
Injunction that relate to the defenses raised in the motion to dismiss, which claim a
statutory basis for Defendants' improper and illegal rules and regulations.
Defendants argue that they are entitled to dismissal because the complained of
rules and regulations are specifically authorized by Sec. 790.115 and 790.251, Fla.

Stat. This is simply incorrect. For the reasons that follow the Defendants' claim that
their rules and regulations are authorized by statute must fail.

Page 1 of 15
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Sec. 790.251, Fla. Stat. has been declared unconstitutional except as between
employers and employees.
This Court's order on the Motion for Temporary Injunction relied, at Defendants'
urging, almost exclusively on Sec. 790.251, Fla. Stat. This statute, as pointed out by
Plaintiffs at the hearing on the Motion for Temporary Injunction, was declared
unconstitutional shortly after its passage, to the extent it applied to any relationship

other than the employer-employee relationship. Florida Retail Federation Inc. v.

Atty.

Gen. of Florida, 576 F.Supp.2d 1281 (2008) and 576 F. Supp.2d 1301 (2008). The
Plaintiffs' complaint does not seek to abrogate the effect of Sec. 790.251, Fla. Stat. as it
applies to the employer-employee relationship between Defendants and their

employees, but only as to students and other guests, lawfully present on the campus of
UNF.

Sec. 790.251, Fla. Stat., is a civil statute, while 790.115 Fla. Stat., is a criminal
statute.
Sec. 790.251, never mentions any penal punishment for the possession of a
firearm. It merely states, that in accordance with its legislative intent, an individual

whose rights under the statute are violated by their employer, has a cause of action
against the employer for civil damages, much as Sec. 790.33, Fla. Stat., the statute
being enforced by this action does for individual who sue governmental entities for
violation of the preemption provisions.
Sec 790.115, is a criminal statute. It provides that possession of a firearm on a
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school campus, including Defendants' is a felony, unless a person possess a concealed

carry permit, in which case the possession of the firearm is a misdemeanor. It then
makes a specific exception for those persons carrying a securely encased firearm in a
private conveyance, in accordance with Sec. 790.25, Fla. Stat, as Plaintiffs' Complaint

sets forth they wish to do. The next part of the statute allows "school districts" but not
individual schools or any other entity, to waive operation of the securely encased

provision, but not for all cars on campus. It only allows the waiver of the securely
encased provision for purposes of student and campus parking privileges. See
Thompson v. State,

FLW Supp. I8O5THOM; 18 Fla. L. Weekly Supp. 461a.(holding

that the provision allowing for waiver of the securely encased provision of Sec. 790.115,
Fla. Stat., did not apply to a parent picking up their child, and that such a reading would
lead to an absurd result when read in part with the declaration of policy and legislative

intent and construction contained in the referenced statute of Sec. 790.25. Fla. Stat.)

Sec 790.251, FIa. Stat. does not grant a business any substantive right to ban

firearms from its premises, but is a protection for individuals, which authorizes
civil suits against businesses.
The Court's Order Denying Motion for Temporary Injunction misapprehends the
purpose of Sec. 790.251, Fla. Stat. Nowhere does Sec. 790.251 authorize UNF or any
other individual school to ban firearms from school property, nor does any statute

indicate an intent to do so. Sec. 790.251 as set forth above and in its Legislative
intents and findings, never indicates such an intent and in fact indicates that any
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restriction should be read in a very limited manner. The clear intent of the statute was
for a very specific reason, to prevent discrimination against holders of Concealed

Weapon Firearms Licenses, and to protect the rights of employees and other guests of
businesses to have a privacy interest in the content of their vehicles in regards to the
storage of firearms.

(3) Legislative intent; findings.--This act is intended to codify the longstanding legislative policy of the state that individual citizens have a
constitutional right to keep and bear arms, that they have a constitutional
right to possess and keep legally owned firearms within their motor
vehicles for self-defense and other lawful purposes, and that these rights
are not abrogated by virtue of a citizen becoming a customer, employee,
or invitee of a business entity. It is the finding of the Legislature that a
citizen's lawful possession, transportation, and secure keeping of firearms
and ammunition within his or her motor vehicle is essential to the exercise
of the fundamental constitutional right to keep and bear arms and the
constitutional right of self-defense. The Legislature finds that protecting
and preserving these rights is essential to the exercise of freedom and
individual responsibility. The Legislature further finds that no citizen can or
should be required to waive or abrogate his or her right to possess and
securely keep firearms and ammunition locked within his or her motor
vehicle by virtue of becoming a customer, employee, or invitee of any
employer or business establishment within the state, unless specifically
required by state or federal law.
§ 790.251, Fla. Stat. Ann.

The only reference to schools in the entire statute is that schools, as defined in
chapter Sec. 790.115, (which would include Defendant UNF) are not prohibited, by the

terms of Sec. 790.251, from engaging in conduct prohibited to other employers, but nor
does the statute authorize schools to do anything specific regarding the regulation of

firearms in vehicles. That is left to the provisions of other statutes, such as Sec.
790.115
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The Legislative intent of Sec. 790.251 is irrelevant to the legislative intent of Sec.
790.115, which was passed 16 years earlier, and legislative intent cannot be

divined from the statement of an individual legislator.
Defendants relied heavily on legislative history in the prior hearing in this case,
arguing that the Court should consider the statements of three individual senators, two
of whom ultimately voted against the bill, and one who sponsored the bill to divine the

intent of Sec. 790.251. However, "floor debates reflect at best the understanding of
individual Congressmen."

Zuber v. AlIen,

396 US 168 (1969). There is also no need to

rely on analysis of legislative intent when the plain language of the statute is clear.

The Defendants argue that the floor debate on Sec. 790.251 should somehow
inform or influence the Court to delete a word from Sec. 790.115, specifically the word
district, form the term "school district" and rule that because the quoted legislators
determined that the term "school" as defined in Sec. 790.251 and Sec. 790.115, applied
to Defendant UNF, the Court should hold that Defendant UNF was also within the term
"school district" in Sec. 790.115,

Floor debate over 790.251 in 2008, referring to the provisions of 790.115, is not
authoritative of 790.115's intent as enacted by other legislators 16 years earlier.
Further, the Court's findings of legislative intent directly conflict with 790.251's
expressed legislative intent and findings. See 790.251 (3) as quoted previously. There is

absolutely no support for Defendants' argument that individual legislation's opinions
regarding a statute under consideration can bear in any way upon a statute passed 16
years prior.
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Defendant regulations are specifically premised on Sec. 790.115, Fla Stat.
At no time, prior to this litigation, did the Defendant's claim a right to prohibit
firearms from campus pursuant to Sec. 790.251. The only statute cited in the student
handbook or code of conduct as Defendant's authority to ban firearms from campus is
Sec. 790.115 (Student Handbook Page 51). This is because Defendants are well
aware that while 790.115 does grant authority to school districts to publish a waiver, no
school or business is granted affirmative rights under Sec. 790.251, Fla. Stat.
Additionally, Defendants regulation in its student handbook specifically states

that a student violating the rule will be subject to arrest. Since Sec. 790.251 does not
create any crimes and a violation of a rule pursuant to Sec 790.251 would not constitute
a basis for arrest, the only basis for the Defendants' regulation is the statute it cites in
the regulation itself.

Sec 790.25 Fla. Stat. is superior over any conflicting statute and the clearly stated
legislative purpose and construction of Sec. 790.25 shows that any question

regarding conflicts between the various statutes should be construed in favor of
the right to keep and bear arms as provided for by the legislature.
Defendants' claim that they have statutory authority under Sec. 790.115 also

fails. Sec. 790.115, specifically authorizes individuals to carry securely encased
firearms in their vehicle, pursuant to Sec. 790.25 Fla. Stat., unless they are seeking to
park on the campus of a school, for which the governing school district has waived the
operation of that portion of Sec, 790.115, and only to the extent the person is exercising
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student or campus parking privilege.

Sec. 790.25, which is specifically referenced by Sec. 790.115 is the statute
controlling the legislatively recognized right to keep a firearm or weapon securely
encased. It expressly provides that Sec. 790.25 is superior to all other statutes in

conflict and the statute in general shall be liberally construed to carry out the
legislature's intent and that carry securely encased in a vehicle specifically, shall be
liberally construed in favor of the lawful use, ownership, and possession of firearms and
other weapons.

(4) CONSTRUCTION.This act shall be liberally construed to carry out
the declaration of policy herein and in favor of the constitutional right to
keep and bear arms for lawful purposes. This act is supplemental and
additional to existing rights to bear arms now guaranteed by law and
decisions of the courts of Florida, and nothing herein shall impair or
diminish any of such rights. This act shall supersede any law, ordinance,
or regulation in conflict herewith.
(5) POSSESSION IN PRIVATE CONVEYANCE.Notwithstanding
subsection (2), it is lawful and is not a violation of s. 790.01 for a person
18 years of age or older to possess a concealed firearm or other weapon
for self-defense or other lawful purpose within the interior of a private
conveyance, without a license, if the firearm or other weapon is securely
encased or is otherwise not readily accessible for immediate use. Nothing
herein contained prohibits the carrying of a legal firearm other than a
handgun anywhere in a private conveyance when such firearm is being
carried for a lawful use. Nothing herein contained shall be construed to
authorize the carrying of a concealed firearm or other weapon on the
person. This subsection shall be liberally construed in favor of the lawful
use, ownership, and possession of firearms and other weapons, including
lawful self-defense as provided in s. 776.012. (emphasis added)
Sec. 790.25, Fla. Stat.
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The Court cannot ignore the plain language of the statute and the fact that a

"school district" is a defined legal entity existing under the constitution and the
laws of the State of Florida.
This Court relied on Defendants' argument that the legislative intent and debate
over Sec. 790.251 controls, to hold that the legislature meant all schools including postsecondary, when it defined schools for the purposes of Sec. 790.251. The Plaintiffs

agree. The problem is that the Defendants are not being sued for violation of Sec.
790.251, they are being sued for violation of Sec. 790.33, Fla. Stat. Sec. 790.33 is
clear that Defendants may not make a rule regarding firearms without specific statutory
authority.

By their own statements Defendants enacted a rule pursuant to Sec. 790.115,
Fla. Stat., which only authorizes school districts, not just any school, to make such a

rule. There is no reason that Defendant has pointed to, for the legislature to use the
term "school" throughout chapter 790, and to define the term, and to even list different
types of schools, but then suddenly use a new term in Sec. 790.115, "school district",
when according to Defendant's argument school district should include all schools. The
only logical explanation for this is that the legislature intended to make a distinction

between individual schools and school districts. See

Gen. Elec. v. DeCubas,

504 So.

2d 1276, 1278 (Fla. 1st DCA 1986)(all word in the statue must be given effect, there are
no superfluous words).

The Defendant argue that the term school district is not defined in chapter 790,
and that the Court must therefore look to legislative intent to determine the meaning of
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the term or whether there are extraneous words. In fact, the legislature did not define
the term school district in chapter 790, because it did not need to. The term was
already defined in both the Florida Constitution, Art. IX. Sec. 4, and in general law, Sec.

1001.30 and 1001.31, Fla. Stat. In fact Defendants argued in their memorandum of law
that the Court should, rely on the definition in Sec. 1001.31, until Plaintiff's pointed out
at a prior hearing that Defendants had only used the first part of the definition in their
memorandum and that the complete definition would not include UNF unless it became
subject to the direction of the local district school officials.
The Defendants now argue despite their previous misplaced reliance on Sec.
1001.31, that because the legislature failed to direct that one should look to the Florida
Constitution or other chapters for the definition of the term "school district", the Court
should not do so. This is directly contrary to well established rules of statutory

construction as well as common sense. State v.

Fuchs,

769 So.2d 1006 (2000).

Fuchs was a criminal case in which the defendant argued that the criminal

statute he was prosecuted under was unclear because the legislature had not defined
every term in the statute and had in fact specifically removed a provision in the statute
that stated "as defined under the laws of Florida" during an amendment. Fuchs argued
that because the legislature had specifically removed language stating that the terms in
the statute would be defined under the laws of Florida, the court could not look to other

chapters for definitions, and that the statute he was prosecuted under was therefore
unconstitutionally vague.

The court rejected Fuchs argument and pointed out that it was well settled that in
the absence of a statutory definition a court could rely on case law or related statutory
Page9of 15
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provisions. The court went on to point out previous cases where it had relied on
constitutional definitions, and other statutory definitions from other chapters to define

terms at issue in a case. The Court also stated that the failure of the legislature to
direct where to look for definitions of terms did not prohibit the court from looking to
other sources within the law or even industry custom.
In both the Florida Constitution and chapter 1001, the only places in Florida law

where the term school district is defined by the legislature, the definition of what is a
school district is consistent and clear, and does not include a university or post

secondary school such as UNF. Somehow, the Defendants argue however, that the
term school district means something completely different when used in chapter 790,
rather than its defined meaning throughout the rest of Florida law:
The Defendants seek to avoid this logical conclusion by arguing that because the
legislature included post-secondary schools in the list of exceptions for purposes of the
prohibitions in Sec. 790.251, this Court should assume that the failure to include postsecondary schools as an authorized entity to publish a written waiver to secure
encasement in Sec. 790.115 was a mere oversight by the legislature.
The approach argued by Defendants here is quite the opposite of the approach
taken by the U.S. District Court in

Florida

Retail Federation v. Attorney Gen. of Fl., 576

F. Supp. 2d 1281 (N.D. Fla. 2008)(ruling that 790.251 only applies to an employer's

regulation of certain employees). Defendants' desire to rewrite Sec. 790.251, and its
reliance on the legislative record to accomplish what Defendants claim was the law's
intent, based on floor debate, was specifically rejected by the court in the Florida Retail
Federation

case. In response to the Attorney General's request to rewrite Sec.
Page 10 of 15
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790.251, to accomplish its clearly stated legislative objectives, the court there stated
that "when the language of a statute is this clear, a court's job ordinarily is to apply the
statute as written, not to rewrite it in the belief that the Legislature must have meant

something else." The court went on to state that "the Attorney General offers no
constitutionally sufficient explanation for the statute's distinction between the
businesses that are and are not required to allow guns, but the Attorney General says

the distinction is just an error in draftingthat the distinction disappears when the
statute is properly construed to mean what the Legislature intended rather than what

the Legislature said. The intervening defendant National Rifle Association says the
statute means what it says and is constitutional as so construed."
Federation,

Florida Retail

576 F. Supp. 2d (N.D. Fla. 2008). The court declined to rewrite the statute

and held it unconstitutional.
If a court cannot rewrite a statute to save it based on the clear words of the
legislature' statement of intent, how can a court rewrite a statute based on floor debate
statements by three individual legislators, who were talking about another law enacted
16 years earlier that they took no part in drafting?

The treatment of different categories of schools differently is not an absurd result
but is rational and is specifically contemplated by the statutes.
It is well established that the rights, obligations and roles of public elementary

and secondary schools and their students are different and distinct from those at the

post secondary or college level. See, Morse v.

Frederick,

Page 11 of 15
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551 U.S. 393, 396 (2007).

This has been held to be true for First Amendment free speech cases, religious

expression cases, and funding cases, and Fourth Amendment cases. The Court's have
reasoned that the greater standard of control is necessary at the younger ages in part
because of the schools responsibility for the safety and welfare of the students, that
does not exist at the college level.

The Florida legislature also expressly recognized that there is a distinction

between K-12 schools and universities in 790.115. While under (2)(a) of Sec. 790.115
firearms are generally banned from the property of any school, subsection (1) prohibits
exhibition of firearms on any school property or within 1000 feet of a "public or private
elementary school, middle school, or secondary school, during school hours or during

the time of a sanctioned school activity". Interestingly the 1000 foot provision is never
referenced in regards to post-secondary schools, a clear indication that the legislature

understood the difference and determined there was a necessity to treat the different
types of schools differently. Despite the legislature's definition of the word "school" later
in the statute, it is clear that the word's use in the last sentence of 790.115(1) was
limited to elementary, middle, and secondary schools as identified in the immediately
preceding sentence.

In fact if it was the legislatures intent to ban all firearms from school property in
all instances as the Defendants suggest Sec. 790.251 was intended, there would be no
need for the provision in Sec. 790.115 that allows possession of a securely encased

firearm in a vehicle as an exception to the general prohibition of firearms from school
property. Nor would there be a need to grant school districts the authority to restrict
firearms for purposes of student and campus parking privileges if there was a general
Page 12 of 15
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intent to always ban firearms from all school campuses including those securely

encased in a vehicle. According to Defendants the language in Sec. 790.25lwould
have already banned all firearms from all campus under any circumstances. This is a
situation clearly not contemplated by the legislature considering its specific language in
Sec 790.115 allowing for an exception for firearms in private conveyances. And would
render the provisions of Sec. 790.115 meaningless.

Allowing the unelected president of UNF to create a felony where none previously

existed would constitute an unconstitutional delegation of authority which the
legislature could not have intended.
In addition to the different ages of the students, with Defendants' students being

legal adults, the legislature could not have intended to empower non-elected officers of
private businesses that operate a non-public schools with the authority to create a
felony where none existed before by the publishing of a waiver. To do so would be a
clearly unconstitutional grant of authority.

As discussed above, the publishing of a waiver pursuant to Sec. 790.115,

creates, by law, a crime where none previously existed. A general employer who
makes a rule contrary to Sec. 790.251, breaks the law, but by having such a rule does

not make the individual who breaks the rule a criminal. A school district that properly
publishes a waiver pursuant to Sec. 790.115, makes an 18 year-old student with a
firearm securely encased in his car a felon, based merely on its publishing of the
wiaver.

Page 13 of 15
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The distinction between public and private schools is proper and was critically
necessary to the drafting of Sec. 790.115. Without such distinction there could be no
rational basis whatsoever for the legislature's grant of waiver authority. For the waiver
authority granted in Sec. 790.115 to withstand any level of constitutional scrutiny, the
authority to control creation of a felony statute could only be granted to an elected
constitutional officer or group of officers, such as a school board, the duly elected
governing body of a school district. To apply the statute any differently would make it
clearly invalid as any delegation to a private individual to create a felony based on the
exercise of their own discretion would constitute an unconstitutional delegation of

legislative authority. As there is also no authority expressed for the Defendants who
are a non-elected officer and president of the university and the university itself to enact
or promulgate and enforce such a waiver, it did so in clear violation of 790.33.
CONCLUSION

There is no support for Defendants' argument that the rules and regulations
attached in this action are statutorily authorized. Absent any federal constitutional
arguments, the Florida Legislature has the ultimate authority to determine the laws of
the State of Florida and has determined that a person should be allowed to carry a
firearm securely encased in their vehicle, and that doing so should not be a crime,

including when carried onto a school campus. The legislature has further determined
that local school boards, made up of officials elected by the people may, for limited
purposes, prevent the possession of securely encased firearms on school campuses

under their control. The legislature has not granted any affirmative authority to
Defendants to publish a waiver of the secure encasement provisions of Sec. 790.115,
Page l4of 15
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and 790.25, Fla. Stat.

Sec. 790.25, by its plain terms states that is is superior to any statute that might
be in conflict and that it should be liberally construed in favor of bearing arms. A court
has no authority to overturn a clearly stated legislative intent or direction of construction.

Plaintiffs respecifully request the Court find that Defendants have no statutory
authority to enact the regulations complained of in this case, deny the motion to
dismiss, and order the Defendants to file an answer to the complaint.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing was served via US Mail this
day of March 2012 to:
George E. Schulz Jr., Esq.
Holland & Knight
50 North Laura Street
Suite 3900
Jacksonville, FL 32202

Eric J.riday

2'

FLETCHER &1HILLIPS
Fla. Bar No. 797901
541 E. Monroe

STE I
Jacksonville, FL 32202
(904) 353-7733, Fax 353-8255
efriday@flectcherandphillips.com
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.:
DIVISION:

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ,

16-201 1-CA-8012
CV-G

F

Plaintiffs,

APR.32012
V.

UNIVERSITY OF NORTH FLORIDA, and
JOHN DELANEY,
Defendants.
/

FINAL ORDER OF DISMISSAL WITH PREJUDICE
THIS CAUSE having come on to be heard upon Defendants' Motion to Dismiss First
Amended Complaint, and the Court having considered the legal issues before it in ruling upon

Plaintiffs' Motion for Temporary Injunction and having denied said motion by its Order of
March 21, 2012, a copy of which is attached hereto as Exhibit A and incorporated by reference

herein, and the Court being advised that despite being given opportunity to further plead,
Plaintiffs concede that amendment would not refine the legal issues before the Court, it is hereby

ORDERED AND ADJUDGED
1.

Defendants' Motion to Dismiss First Amended Complaint is Granted, and

2.

Plaintiffs First Amended Complaint is dismissed with prejudice.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, FL, this
of March, 2012.

LAWRENCE . HADDOCK
Circuit Court Judge

#1 1088007_vI

PAGE # 0057 OF 0159

day

EXHIBIT "A"
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 1-CA-8012
DIVISION: CV-G

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ,
Plaintiffs,
V.

UNIVERSITY OF NORTH FLORIDA, and
JOHN DELANEY,
Defendants.
/

ai'iic.i

THIS CAUSE having come on to be heard.'upon Defendants' Motion to Dismiss First
Amended Complaint, and the Court having considered the legal issues before it in ruling upon

Plaintiffs' Motion for Teinporaiy Injunction and having denied said motion by its Order of
March 21, 2012, a copy of which is attached hereto as Exhibit A and incorporated by reference

herein, and the Court being advised that despite being given opportunity to further plead,
Plaintift concede that amendment would not refine the legal issues before the Court, it is hereby

ORDERED AND ADJUDGED
1.

Defendants' Motion to Dismiss First Amended Complaint is Granted, and

2.

Plaintiffs First Amended Complaint is dismissed with prejudice.

DONE AND ORDERED in Chambers' at Jacksonville, Duval County, FL, this
of March, 2012.

LAWRENCE P. HADDOCK
circuit Court Judge
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CiRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 1-CA-8012
DIVISION: CV-O

FLORIDA CARRY, iNC., and
ALEXANDRIA LAINEZ,
Plaintiffs,
V.

UNIVERSITY OF NORTH FLORIDA, and
JOHN DELANEY,
Defendants,
_____________________________________________________________________/

ORDER DENYING MOTION FOR TEMPORARY IN1UNCTION
THIS CAUSE came before the Court on Plaintiffs' Motion for Temporary Injunction.
Florida Carry, Inc., and Alexandria Lainez ("Plaintiffs") have sued University of North Florida

("UNF") and its President, John Delaney ("President Delaney") (collectively, "Defendants'),

alleging violations of Section 790.33, Florida Statutes, which declares the Legislature's
occupation of the field of firearms regulation. MS. Lainez is a student at UNF and a member of

Florida Carry, Inc., a firearms owner advocacy group. Plaintiffs allege that Defendants violated
Section 790.33 by publishing a Student Handbook and a Student Code of Conduct that prohibit

students from possessing firearms on campus without any exception for firearms in private

conveyances. Defendants assert that Florida law expressly permits universities to regulate
firearms on university property.
:

Plaintiffs request a temporary injunction:
a.

Prohibiting the Defendants from enforcing, for the duration of this case,
any rules or regulations presently existing o; subsequently enacted, regarding the

#10921726_vi
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possession of a weapon or firearm in a vehicle by any person otherwise lawfully
entitled to possess a weapon or firearm in their private vehicle.
b.

Prohibiting the Defendants from punishing in any way, through prosecution or
administrative or academic discipline, any student for otherwise lawful possession of a
weapon or firearm in a private conveyance, if such conduct occurred while an injunction
was in effect.

"[A] preliminary injunction is an extraordinary remedy which should be granted
sparingly." Had! v. Liberty Behavioral Health Corp.,

927 So. 2d 34, 38 (Fla. 1st DCA 2006). A

petitioner seeking a temporary injunction must establish four elements: "a substantial likelihood

of success on the merits; lack of an adequate remedy at law; irreparable harm absent the entry of

an injunction; and that injunctive relief will serve the public interest." Liberty
Bar Bd of Governors,

12 So. 3d 183, 186 n.7 (Fla. 2009) (quoting Reform

Counsel v. Fla,

Party of Fla. v. Black,

885 So. 2d 303, 305 (Fla. 2004)). As set forth below, Plaintiffs have not established that they are

substantially likely to succeed on the merits. Thus,, the Court need not consider the other three

elements required to obtain a temporayinuxctin
Section 790.33, upon which Plainti1fsrbiy, preempts local or administrative regulation of

firearms "[e)xcept as expressly provided by the State Constitution or general law." Fla. Stat. §
790.33(1) (2011). Section 790,251 genórally forbids employers from prohibiting firearms storage

in private conveyances, but expressly provids an exception for "any school property as defined

and regulated under s. 790.115." Fla. Stat. § 790.251(7)(a) (2011). Section 790.115 does not
define "school property", but defines "school" as "any preschool, elementary school, middle
school, junior high school, secondary school, career center,

or posrsecondary school,

whether

public or non-private." Fla. Stat. § 790.115 (2011) (emphasis added). UNF is a postsecondary
school. Thus, UNFs power to regulate the possession of firearms in private conveyances located
on its property has been expressly provided by th Legislature.

#IO92726vJ
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Plaintiffs argue that Section 790.115 does not apply to UNF, because it refers to "school

districts" and, according to Plaintiffs, UNF is not a "school district." Plaintiffs urge the Court to
interpret school districts to mean public school districts, as defined in the Florida Constitution.
See

Fla. Const. Art IV, Section 9 (describing the role of school districts in Florida's public school

system). Section 790.115 does not provide a definition of "school district", nor refer to the
Florida Constitution. However, in the very next sentence after Section 790.115 mentions "school

districts", the statute defines "school" to include schools from preschool through postsecondary

"whether public or nonpublic." Fla. Stat. § 790.115(2011). Applying Plaintiffs' definition of
"school district" to Section 790.115 would

permit Only

public schools to regulate firearms on

their property. and frustrate the clearly expressed intent of the Legislature to cover all schools
"whether public or private".

See Blinn v. Fla. Dep't. of Transp.,

781 So. 2d 1103, 1107 (Fla. 1st

DCA 2000) ("Where the literal language of the statute is in conflict with the stated legislative

policy of the act, the court will not give the language its literal interpretation 'when to do so
would lead to an unreasonable conclusion or defeat legislative intent or result in a manifest
incongruity.")

To the extent that Section 790.251 is ambiguous, the legislative history bolsters the
Court's conclusion that universities are covered by the "school property" exception. See Am.

Home Assur. Co. v. Plaza

Materials Corp.,

908 So. 2d 360, 369 (Fin. 2005) ("L)egis1ative

history ... is a basic and invaluable tool of statutory construction"). For example, when Senator

Joyner had a question about the intent of this part of the bill, she understandably directed her
specific question to the sponsor of the bill, and got the following answer:

Senator Joyner: Thank you, Mr. President. Senator Peaden, the prohibitions list
first school property and my question is, does school property include colleges,
universities, law schools, community colleges and any other institutions of higher
learning?

lO92I726_vI
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Mr. President: Senator Peaden.

Senator Peaden: (Unintelligible). It is my understanding that the definition in the
statute of schools all of these are covered for this particular bill.

Preservation and Protection

of

the Right to Keep and Bear Arms in Motor Vehicles:

Second Reading and Debate on SB 1)30, at i:56:02-1:56;34 P.M. (Fin. Apr. 3, 2008) (emphasis
added). Further:

Senator Deutch; Thank you, Mr. President. Mr. President, just for purposes of
clarification, and members of the Senate, school as it is defined in Section
790.115 means any preschool, elementary school, middle school, junior high
school, secondary school, career center, or postsecondary school, whether public
or non public. Under the bill as draftea all of those schools are exempt from this
statute.

Preservation and Protection

of the

Right to Keep and Bear Arms in Motor Vehicles: Second

Reading and Debate on SB 1130, at 2:00:11 - 2:00:45 PM (Fla. Apr. 3, 2008) (emphasis added).
And, finally:

Senator Deutch: Thank you Mr. President. For the record the statute that Senator
Peaden refers to clearly does not include preschools, child care centers are not

included in the definition of schools so members if you vote against this
amendment, you'll be making the decision to protect the kids in our K-12 and

universities while choosing to put the èafety of our kids in our preschools those
are perhaps the most vulnerable kids that we drop off in the morning and pick up
after work putting in jeopardy the safety of those kids. Please understand that as
we vote on this amendment.

Preservation and Protection

of the

Right to Keep and Bear Arms in Motor Vehicles: Second

Reading and Debate on SB 1130, at 1:44:22-1:44:50 P.M. (Fla. Apr. 3, 2008) (emphasis added).

Section 790.251's legislative history clearly demonstrates that the Legislature's intended to
permit universities such as UNF to regulate firearms storage in private conveyances located on
their property. The Court must interpret Section 790.251 to accomplish, rather than defeat, the
Legislature's purpose. See Dennis v. State, 51 So. 3d 456, 461 (Fin. 201.0).

#10921726 vi
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For the foregoing reasons, it is hereby ORDERED AND ADJUDGED
1,

Plaintiffs' Motion for Temporary Injunction is Denied.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, FL, this
of March, 2012.

ORDER ENTERED
MAR 212012
Is! LAWRENCE P. HADDOCK

LAWRENCE P. HADDOCK
Circuit Court Judge
Copies to:
Eric S. Friday, Esq.
Fletcher & Phillips
541 East Monroe Street, Suite I

Jacksonville, FL 32202
George E. Schulz, Jr., Esq.
Holland & Kxiight
50 North Laura Street, Suite 3900
Jacksonville, FL 32202
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IN THE CIRCUIT COURT, FOR
THE FOURTH JUDICIAL CIRCUIT,
IN AND FOR DUVAL COUNTY,
FLORIDA
CASE NO.: 201 1-CA-08012

DIVISION: CV-G
FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ
Plaintiffs,

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.

I)

Defendants.
______________________________/

NOTICE OF APPEAL
NOTICE IS GIVEN that FLORIDA CARRY, INC., and ALEXANDRIA
LAINEZ, Plaintiffs, appeal to the First District Court of Appeals, the following
orders of this Court, pursuant to Rule 9.110, Fla. R. App. P.
Order Denying Motion for Temporary Injunction

3-22-20 12

Final Order of Dismissal with Prejudice

4-3-20 12
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing has been furnished this
26th day of April, 2012, by U.S. Mail, to the following:
George E. Schulz Jr., Esq.
Holland & Knight
50 North Laura Street
Suite 3900
Jacksonville, FL 32202

FLETCHER & P,ILLIPS

Eric J(1iiday, Esquire
541 East Monroe St., Suite 1
Jacksonville, Florida 32202
(904) 353-7733, Fax 353-8255
Florida Bar No. 797901
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL C1RCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 1-CA-8012
DIVISION: CV-G

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ,
Plaintiffs,

I F I L E t

,. ,4

MAR 22 2012

UN! VERSIIY OF NORTH FLORIDA, and
JOHN DELJANEY,

CLERK ClRCui CCur

/

Defendants.

ORDER DENYING MOTION FOR TEMPORARY INJUNCTION
THIS CAUSE came before the Court on Plaintiffs' Motion for Temporary Injunction.
Florida Carry, Inc., and Alexandria Lainez ("Plaintiffs") have sued University of North Florida

("UNF") and its President, John Delaney ("President Delaney") (collectively, "Defendants"),

alleging violations of Section 790.33, Florida Statutes, which declares the Legislature's
occupation of the field of firearms regulation. Ms. Lainez is a student at UNF and a member of
Florida Carry, Inc., a firearms owner advocacy group. Plaintiffs allege that Defendants violated
Section 790.33 by publishing a Student Handbook and a Student Code of Conduct that prohibit

students from possessing firearms on campus without any exception for firearms in private
conveyances. Defendants assert that. Florida law expressly permits universities to regulate
firearms op university property.

Plaintiffs request a temporary injunction:

Prohibiting the Defendants from enforcing, for the duration of this case,
any rules or regulations presently existing or subsequently enacted, regarding the

a.

#10921726_vi
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possession of a weapon or firearm in a vehicle by any person otherwise lawfully
entitled to possess a weapon or firearm in their private vehicle.

Prohibiting the Defendants from punishing in any way, through prosecution or
administrative or academic discipline, any student for otherwise lawful possession of a
weapon or firearm in a private conveyance, if such conduct occurred while an injunction
b.

was in effect.

"[A) preliminary injunction is an extraordinary remedy which should be granted
sparingly." 1Iadi v. Liberty Behavioral Health Corp., 927 So. 2d 34, 38 (Fla. 1st DCA 2006). A
petitioner sóeking a temporary injunction must establish four elements: "a substantial likelihood
of success on the merits; lack of an adequate remedy at law; irreparable harm absent the entry of

an injunction; and that injunctive relief will serve the public interest." Liberty Counsel v. Fla.
Bar Bd. of Governors, 12 So. 3d 183, 186 n.7 (Fla. 2009) (quoting Reform Party of Fla. v. Black,

885 So. 2d 303, 305 (Fla. 2004)). As set forth below, Plaintiffs have not established that they are

substantiafly likely to succeed on the merits. Thus, the Court need not consider the other three
elements required to obtain a temporary injunction.

Section 790.33, upon which Plaintiffs rely, preempts local or administrative regulation of

firearms "{e]xcept as expressly provided by the State Constitution or general law." Fla. Stat. §
790.33(1) (2011). Section 790.25 1 generally forbids employers from prohibiting firearms storage

in private conveyances, but expressly provides an exception for "any scbool property as defmed

and regulated under s. 790.115." Fla. Stat. § 790.251(7)(a) (2011). Section 790.115 does not
define "school property", but defines "school" as "any preschool, elementary school, middle
school, junior high school, secondary school, career center, or postsecondary school, whether
public or non-private." Fla. Stat. § 790.115 (2011) (emphasis added). UNF is a postsecondary
school. Thus, UNF's power to regulate the possession of firearms in private conveyances located
on its property has been expressly provided by the Legislature.

#10921726_vI
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UNF,
because
refers to to
"school
Plairitiffs argue that Section 790.115
does
notit apply
districts" and, according to Plaintiffs, UNF is not a "school district." Plaintiffs urge the Court to

interpret school districts to mean public school districts, as defined in the Florida Constitution.
See Fla. Coñst. Art IV, Section 9 (describing the role of school districts in Florida's public

school

system). Section 790.115 does not provide a definition of "school district", nor refer to the
Florida Constitution. However, in the very next sentence after Section 790.115 mentions "school

districts", tte statute defines "school" to include schools from preschool through postsecondary

"whether public or nonpublic." Fla. Stat. § 790.115 (2011). Applying Plaintiffs' definition of
"school ditrict" to Section 790.115 would permit only public schools to regulate firearms on
their property and frustrate the clearly expressed intent of the Legislature to cover all schools
"whether public or private". See Blinn v. Fla. Dep't. of Transp., 781 So. 2d 1103, 1107 (Fla. 1st

DCA 2000) ("Where the literal language of the statute is in conflict with the stated legislative

policy of the act, the court will not give the language its literal interpretation 'when to do so
would lead to an unreasonable conclusion or defeat legislative intent or result in a manifest
incongruity.")

To the extent that Section 790.251 is ambiguous, the legislative history bolsters the
Court's conclusion that universities are covered by the "school property" exception. See Am.
Home Asslur, Co. v. Plaza Materials Corp., 908 So. 2d 360, 369 (Fla. 2005) ("[L]egislative
history ... is a basic and invaluable tool of statutory construction"). For example, when Senator

Joyner had a question about the intent of this part of the bill, she understandably directed her
specific qiestion to the sponsor of the bill, and got the following answer:

Serator Joyner: Thank you, Mr. President. Senator Peaden, the prohibitions list
first school property and my question is, does school property include colleges,
universities, law schools, community colleges and any other institutions of higher
learning?

#10921726_vI
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Mr. President: Senator Peaden.

Senator Peaden: (Unintelligible). It is my understanding that the definition in the
statute of schools all of these are covered for this particular bill.

Preservation and Protection of the Right to Keep and Bear Arms in Motor Vehicles:
Second Reading and Debate on SB 1130, at 1:56:02-1:56:34 P.M. (Fla. Apr. 3, 2008) (emphasis
added). Further:

Senator Deutch: Thank you, Mr. President. Mr. President, just for purposes of
clarification, and members of the Senate, school as it is defined in Section
790 115 means any preschool, elementary school, middle school, junior high
sch*ol, secondary school, career center, or postsecondary school, whether public
or x*n public. Under the bill as drafted, all of those schools are exempt from this
statute.

Preservaticn and Protection

Right to Keep and Bear Arms in Motor Vehicles: Second

of the

Reading and Debate on SB 1130, at 2:00:11- 2:00:45 PM (Fla. Apr. 3, 2008) (emphasis added).
And, finally:

Sexator Deutch: Thank you Mr. President. For the record the statute that Senator
Pea4en refers to clearly does not include presehools, child care centers are not
included in the definition of schools so members if you vote against this
amçndment, you'll be making the decision to protect the kids in our K-12 and
unit'ersities while choosing to put the safety of our kids in our preschools those
areperhaps the most vulnerable kids that we drop off in the morning and pick up
aftr work putting in jeopardy the safety of those kids. Please understand that as
we vote on this amendment.

Preservatin and Protection

of the

Right to Keep and Bear Arms in Motor Vehicles: Second

Reading aEid Debate on SB 1130, at 1:44:22-1:44:50 P.M. (Fla. Apr. 3, 2008) (emphasis added).

Section 790.251's legislative history clearly demonstrates that the Legislature's intended to
permit universities such as UNF to regulate firearms storage in private conveyances located on
their propCrty. The Court must interpret Section 790.251 to accomplish, rather than defeat, the
Legislature's purpose. See Dennis v. State, 51 So. 3d 456,461 (Fla. 2010).
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For the foregoing reasons, it is hereby ORDERED AND ADJUDGED
1.

Plaintiffs' Motion for Temporary Injunction is Denied.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, FL, this _[ day
of March, 2012.

qDOCK
Circuit Court Judge

Copies to:

Eric J. Friday, Esq.
Fletcher & Phillips
541 East Monroe Street, Suite 1
Jacksonville, FL 32202

George E. Shulz, Jr., Esq.
Holland & Knight
50 North Laura Street, Suite 3900
Jacksonville, FL 32202
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.:
DIVISION:

16-2011 -CA-80 12

CV-G

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ,

ILED

Plaintiffs,
I

V.

PR.32012

LCIR

UNIVERSITY OF NORTH FLORIDA, and
JOHN DELANEY,
Defendants.
_________________________________________________________________/

FINAL ORDER OF DISMISSAL WITH PREJUDICE
THIS CAUSE having come on to be heard upon Defendants' Motion to Dismiss First
Amended Complaint, and the Court having considered the legal issues before it in ruling upon

Plaintiffs' Motion for Temporary Injunction and having denied said motion by its Order of
March 21, 2012, a copy of which is attached hereto as Exhibit A and incorporated by reference

herein, and the Court being advised that despite being given oppQrtunity to further plead,
Plaintiffs concede that amendment would not refine the legal issues before the Court, it is hereby

ORDERED AND ADJUDGED
1.

Defendants' Motion to Dismiss First Amended Complaint is Granted, and

2.

Plaintiffs First Amended Complaint is dismissed with prejudice.

DONE AND ORDERED in Chambers at Jacksonville, Duval County, FL, this
of March, 2012.

LAWRENCE 1. HADDOCK
Circuit Court Judge
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IN THE CIRCUIT COURT, FOURTH
JUDICIAL CIRCUiT, iN' AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.; 16-2011-CA.8012

DIVISION: CV-O

FLORIDA CARRY, INC., and
ALEXANDRIA LAINE4
Plaintiffs,
V.

UNIVERSITY OP NORTH FLORIDA, and
JOHN DELANEY,
Defendants.
/

L!

Sil )1i)i!) 1J

THIS CAUSE having come on

W

1J J(I

to be heard.'upon Defendants' Motion to Dismiss First

Amended Complaint, and the Court having conaldied the legal issues before it in ruling upon
Plaintiffs' Motion for Temporary Injunction and having denied said motion by Its Order of
March 21, 2012, a copy of which Is attached hereto as Exhibit A and incorporated by reference

herein, and the Court being advised that despite being given opportunity to further plead,
Plaintiffs concede that amendment would not refine the legal issues before the Court

it is hereby

ORDERED AND ADJUDGED
1.

Defendants' Motion to Dismiss First Amended Complaint is Granted, and

2.

Plaintiffs First Amended Complaint is dismissed with prejudice.

DONE AND ORDERED in Chamber a7ieksonvjfle, Duval County, FL,
of March, 2012.

LAWRENCE P. HADDOCK
Q.irouit Court Judge

#11081007 vi
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IN THE CIRCUIT COURT, FOURTH

JUDICIAL CIRCUIT, IN AND FOR
DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 l-CA-8012
DIVISION: CV-O

FLORIDA CARRY, iNC., and
ALEXANDRIA LAINEZ,
Plaintiffs,
V.

UNIVERSITY OF NORTH FLORIDA, and
JOHN DELANEY,
Defendants.
I

i))

t(et' Dii

'1h

si41wicij

THIS CAUSE came before the Court on Piaintiffs' Motion for Temporary Injunction.
Florida Carry, Inc., and Alexandria Lainez ("Plaintiffs") have sued University of North Florida

("UNF") and its President, John Delaney ("President Delaney") (collectively, "Defendants"),

alleging violations of Section 790.33, Florida Statutes, which declares the Legislature's
occupation of the field of firearms regulation. Ms. Lainez is a student at UNF and a member of
Florida Carry, Inc., a firearms owner advocacy group. Plaintiffs allege that Defendants violated
Section 790.33 by publishing a Student Handbook and a Student Code of Conduct that prohibit

students from possessing firearms on campus without any exception for firearms in private

conveyances. Defendants assert that Florida law expressly permits universities to regulate
firearms on university property.
Plaintiffs request a temporary injunction:
a.

Prohibiting the Defendants from enforcing, for the duration of this case,
any rules or regulations presently existing o subsequently enacted, regarding the

#1092J 726_vi
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possession of a weapon or firearm in a vehicle by any person otherwise lawMly
entitled to possess a weapon or firearm in their private vehicle.
b.
:

Prohibiting the Defendants from punishing in any way, through prosecution or
administrative or academic discipline, any student for otherwise lawful possession of a
weapon or firearm in a private conveyance, if such conduct occurred while an injunction
was in effect.

"[A) preliminary injunction is an extraordinary remedy which should be granted
sparingly." Hadi v.

Liberty Behavioral Health Carp.,

927 So. 24 34, 38 (Fin. 1st DCA 2006), A

petitioner seeking a temporary injunction mUst establish four elements: "a substantial likelihood

of success on the merits; lack of an adequate remedy at law; irreparable harm absent the

an injunction; and that injunctive relief will serve the public interest"
Bar Bd of Governors,

entry of

Liberty Counsel v. Fla.

12 So. 3d 183, 186 n.7 (Fla. 2009) (quoting Reform

Party of Fla. v. Black,

885 So. 2d 303, 305 (Fla. 2004)). As set forth below, Plaintift have not established that they are

substantially likely to succeed on the merits. Thus, the Court need not consider the other three
elements required to

obtain a temporary

ctin.

Section 790.33, upon which Plaintil, rely, preempts local or administrative regulation of
firearms "[e)xcept as expressly provided by the State Constitution or general law." Fla. Stat. §
790.33(1) (2011). Section 790.251 generally forbids employers from prohibiting firearms storage

in private conveyances, but expressly provids an exception for "any school property as defined

and regulated under s. 790.1l5. Fla. Stat. § 79G.21(7)(a) (2011). Section 790.1 15 does not
define "school property", but defines "school" as "any preschool, elementary school, middle
school, junior high school, secondary school, career center, or poatsecondary school, whether
public or non-private." Fla. Stat. § 790.115 (2011) (emphasis added). UNF is a postsecondary
school. Thus, UNF'S power to regulate the possessiàn of tlreanns in private conveyances located
on its property has been expressly provided by the Legislature.

øO92726_vI
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Plaintiffs argue that Section 790.115 does not apply to UNF, because it refers to "school

districts" and, according to Plaintiffs, UNF is not a "school district." Plaintiffs urge the Court to
interpret school districts to mean public school districts, as defined in the Florida Constitution,
See

Fla. Const. Art IV, Section 9 (describing the role of school districts in Florida's public school

system). Section 790.115 does not provide a definition of "school district", nor refer to the
Florida Constitution. However, in the very next sentence after Section 790.115 mentions "school

districts", the statute defines "school" to include schools from preschool through postsecondary

"whether public or nonpublic." Fla. Stat. § 790.115(2011). Applying Plaintiffs' definition of
"school district" to Section 790.115 would permit only public schools to regulate firearms on
their property. and frustrate the clearly expressed intent of the Legislature to cover all schools
"whether public or private".

See Bllnn v. F7a. Dept of Transp., 781 So.

2d 1103, 1107 (Fla. 1st

DCA 2000) ("Where the literal language of the statute is in conflict with the stated legislative

policy of the act, the court will not give the Language its literal interpretation 'when to do so

would lead to an unreasonable conclusion ordifea legislative intent or result in a manifest
incongruity.")

To the extent that Section 790,251 is ambiguous, the legislative history bolsters the
Court's conclusion that universities are covered by the "school property" exception. See Am.

Home Assw-. Co. v. Plaza Materials Corp., 908 So, 2d 360, 369 (Fla. 2005) ("L)cgis1stive
history ... is a basic and invaluable tool of statutory construction"). For example, when Senator

Joyner had a question about the intent of this purt of the bill, she understandably directed her
specific question to the sponsor of the bill, and got the following answer:

Senator Joyner: Thank you, Mr. President. Senator Peaden, the prohibitions list
first school property and my question is, does school property include colleges,
universities, law schools, community colleges and any other institutions of higher
learning?

11O92Ifl6_v
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Mr. President: Senator Peaden.

Senator Peaden: (Unintelligible). It Is my understanding that the definition
in the
statute of schools all of these are covered for this particular bill.

Preservation and Protection

of the

Second Reading and Debate on SB 1130, at

Right to Keep and Bear Arms In Motor Vehicles:
1:56:02-1:56:34 P.M. (FIn. Apr. 3, 2008)

(emphasis

added). Further:

Senator Deutch; Thank you, Mr. Presidct. Mr. President, just for purposes of
clarification, and members of the Senate, school as it is defined in Section
790.115 means any preschool, elementary school, middle school, junior high
school, secondary school, career center, or postiecondary school, whether public
or non public. Under the bill as drafte4 all of those schoola are exempt from thLv
statute.

Preservation and Protection

of the

Right to Keep and Bear Arms In Motor Vehicle:: Second

Reading and Debate on SB 1130, at 2:00:11- 2:00:45 PM (FIn. Apr. 3, 2008) (emphasis added).
And, finally:

Senator Deutch: Thank you Mr. President For the record the statute that Senator
Peaden refers to clearly does not include preschools, child care centers are not

included in the definition of schools so members if you vote against this
amendment, you'll be making the decision to protect the kids In our K-12 and
universities while choosing to put the afety of our kids in our preachools those
are perhaps the most vulnerable kids that we drop off in the morning and pick up
after work putting in jeopardy the safety of those kids. Please understand that as
we vote on this amendment.

Preservation and Protection

of the

Right to Keep and Bear Arms In Motor Vehicles: Second

Reading and Debate on SB 1130, at 1:44:22-1:44:50 P.M. (PIa. Apr. 3, 2008) (emphasis added).

Section 790.251's legislative history clearly demonstrates that the Legislature's intended to
permit universities such as UNF to regulate fireirr s storage in private conveyances located on
their property. The Court must interpret Section 790.251 to accomplish, rather than defeat, the
Legislature's purpose. See Dennis v. State, 51 So 3d 456,461 (Fla. 201.0).
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For the foregoing reasons, it is hereby ORDERED ANI) ADJUDGED
1.

Plaintiffs' Motion for Temporary Injunction is Denied.

DONE AND ORDERED in Chambers at Jacksonville, Duvai County, FL, this
of March, 2012.

ORDER ENTERED
MAR 21202
Is! LAWRENCE P. HADDOCK

LAWRENCE P. HADDOCK
Circuit Court Judge
Copies to:
Eric 3. Friday, Esq.
Fletcher & Phillips

54l EastMonroe Street, Suite I
Jacksonville, FL 32202
George E. Schulz, Jr., Esq.
Holland & Knight
50 North Laura Street, Suite 3900
Jacksonville, FL 32202
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IN THE CIRCUIT COURT, FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 1-CA-008012-XXXX-M
DIVISION: CV-G

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ
Plaintiffs,

FILED

V.

tiAIO4 2012

/--

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.

CLERK CIHCUIT COURT

Defendants.
/

DIRECTIONS TO CLERK

Plaintiff/Appellant, Florida Carry, Inc., et. al., directs the clerk to
include the following items from the original record described in rule
9.200(a)(1) and exclude any other items unless requested by appellee:
1.

11/10/2011

MOTION FOR TEMPORARY INJUNCTION

2.

1/4/2012

AMENDED COMPLAINT FIRST

3.

1/25/2012

MOTION TO DISMISS FIRST AMENDED
COMPLAINT,

4.

3/21/2012

NOTICE OF PRIORITY CASE AND REQUEST
Page 1 of2
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FOR RULING
5.

3/22/2012

ORDER DENYING MOTION FOR TEMP.
INJUNCTION

6.

3/26/2012

MEMORANDUM IN OPPOSITION TO
DEFENDANTS MOTION TO DISMISS

7.

4/3/2012

ORDER OF DISMISSAL FINAL, WITH PREJ.

8.

4/26/2012

NOTICE OF APPEAL BOOK 15926 PAGE 547-561

cERTIFICATE OF SERVICE
this

I HEREBY CERTIFY that a copy of the
foregoing has been furnished
2nd day of May, 2012, by
U.S. Mail, to the following:

George E. Schulz Jr., Esq.
Holland & Knight
50 North Laura Street
Suite 3900
Jacksonville, FL 32202

FLETCHER & PHILLIpS
±s/ Eric J. Friday
Eric J. Friday, Esquire
541 East Monroe St., Suite 1
Jacksonville, Florida 32202
(904) 353-7733, Fax 353-8255
Florida Bar No. 797901
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IN THE CIRCUIT COURT, FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA
CASE NO.: 16-20 1 1-CA-008012-XXXX-M
DIVISION: CV-G

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ

FILED

Plaintiffs,

MAY i 42O

Ii

I!1

CLERK CIRCUIT COURT

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.
Defendants.

DESIGNATION TO APPROVED COURT REPORTER. CIVIL COURT
REPORTER. OR APPROVED TRANSCRIPTIONIST. AND REPORTER'S
OR APPROVED TRANSCRIPTIONIST'S ACKNOWLEDGMENT
I. DESIGNATION

Plaintiffs/Appellants, Florida Carry and Alexandria Lainez, file this
Designation to Civil Court Reporter, First Coast Reporters, civil court reporters, to
transcribe an original and 2 copies of the following portions of the trial
proceedings to be used in this appeal:
1. The entire lower tribunal proceedings recorded by the reporter on January
Page 1 of 6
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..

I

30, 2012 and March 27, 2012, before the Hon. Lawrence Haddock.
2. The approved court reporter, civil court reporter, or approved

transcriptionist is directed to file the original with the clerk of the lower tribunal
and to serve one copy on each of the following:
Lyman T. Fletcher, Esquire and Eric J. Friday, Esquire
541 E. Monroe, St. STE 1
Jacksonville, FL 32202
Attorney's for the Former Husband
George E. Schulz Jr., Esq.
Holland & Knight
50 North Laura Street
Suite 3900
Jacksonville, FL 32202

I, counsel for Appellant, certify that satisfactory financial arrangements
have been made with the approved court reporter, civil court reporter, or
transcriptionist for preparation of the transcript.

Page 2 of 6
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approved

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing was served by US Mail

this _2nd_ day of May 2012 to the following:
George E. Schulz Jr., Esq.
Holland & Knight
50 North Laura Street
Suite 3900
Jacksonville, FL 32202

FLETCHER and PHILLIPS

Eri i FrI6ay, Esquire
541 East Monroe St., Suite 1
Jacksonville, Florida 32202
(904) 353-7733, Fax 353-8255
Florida Bar No. 797901

Page 3 of 6
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IN THE CIRCUIT COURT, FOR THE
FOURTH JUDICIAL CIRCUIT, IN AND
FOR DUVAL COUNTY, FLORIDA
CASE NO.: 16-201 1CA008012XX-M

DIVISION: CV-G
FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ

Plaintiffs,
V.

UNIVERSITY OF NORTH FLORIDA,
JOHN DELANEY.
Defendants.
I

[I

APPROVED TRANSCRIPTIONIST' S

ACKNOWLEDGMENT

1. The foregoing designation was served on

2. SatisfactorY arrangements have ( ) have not ( ) been

,

and received on

made for payment

were completed on
of the transcript cost. These financial arrangements

Page 4 of 6
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3. Number of trial or hearing days
4. Estimated number of transcript pages -.

5a. The transcript will be available within

30 days of service of the

foregoing designation and will be filed on or before

5b. For the following reason(s) the approved court
reporter or approved transcriptiofliSt requests an

reporter, civil court

extension of time of

days for

preparation of the transcript that will be filed on or before ___________
approved court
6. Completion and filing of this acknowledgment by the
reporter, civil court reporter or approved

transcriptionist constitutes submission to

the jurisdiction of the court for all purposes in connection with

these appellate

proceedings.

7. The undersigned approved court reporter,
transcriptioniSt certifies that the foregoing is true

been furnished by mail ( ) hand delivery ( ) on
or their counsel.

Page 5 of 6
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civil court reporter or approved

and correct and that a copy has
,

to each of the parties

Approved Court Reporter, Civil Court Reporter or Approved Transcriptionist

First Coast Reporters
2442 Atlantic Blvd
Jacksonville, FL 32207
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IN ThE FOURTh JUDICIAL CIRCUIT COURT
IN AND FOR DUVAL COUNIY, FLORIDA
CASE NO.: 20l1-CA-08012

FLORIDA CARRY, INC., and
ALEXANDRIA LAINEZ,
Plaintiffs.

FILEI

vs.
JUN 13

UNIVERSITY OF NORTh FLORIDA,
JOHN DELANEY,
Defendants.

TRANSCRIPT OF PROCEEDINGS
VOLUME I (Pages 1-47)

DATE TAKEN

Monday, January 30, 2012

TIME:

2:00 p.m.

PLACE:

Duval County Courthouse
330 E. Bay Street
Jacksonville, Florida 32202

3:00 p.m.

This cause came on to be heard at the time and place
aforesaid, when and where the following proceedings were
reported by:

SUSAN WINTER, CSR(MI), (TX), RPR
FIRST COAST COURT REPORTERS
2442 ATLANTIC BOULEVARD
JACKSONVILLE, FLORIDA 32207
(904) 396-1050
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APPEARANCES

1
2
3

4
5
6

IC J. FRIDAY, Esquire
Fletcher & Phillips
541 E. Monroe Street, Suite 1
Jacksonville, Florida 32202
(904) 353-7733

7
8

Appearing on behalf of the Plaintiffs.

9

10

GEORGE E. SCHULZ, JR., Esquire
BEN Z. WILLIAMSON, Esquire

11
12
13

Holland & Knight
50 North Laura Street, Suite 3900
Jacksonville, Florida 32202
(904) 353-2000

14

Appearing on behalf of the Defendants.
15
16

KAREN STONE, Esquire
17

General counsel
18

1 IJNF Drive

19

Jacksonville, Florida 32224
(904) 620-1000

20

21

Appearing on behalf of the University of North
Florida

22

ALSO PRESENT:

John A. Delaney

23

Michael Scott Whigbam
24
25

3

PROCEEDINGS

1
2

THE COURT:

This is 2011-8012, Florida

3

Carry,

4

University of North

5
6

Inc., and Alexandria Lainez vs.

We're here on Plaintiffs' motion for
temporary injunction, is tbat right?

7

MR. FRIDAY:

8

THE COURT:

9

10

11

Florida and John Delaney.

Yes, Your Honor.

I bave bad a chance to read

your pleadings, so you can assume I know tbat
much about the case.
MR. FRIDAY:

P.nd I 'm ready if you are.

Thank you, Your Honor.

Eric

12

Friday, Your Honor, for the Plaintiffs Florida

13

Carry and. Alexandria Lainez.

14

Your Honor, this suit was filed in

15

October of 2011 to enforce Florida Statue

16

790.33 and seeks an injunction against the

17

defendants for violation of tbat statute, which

18

preempts any entity other than the legislature

19

from passing any rule regarding

20

regulation regarding firearms and possession

21

of firearms other than the legislature or

22

other tban as specifically allowed by the

23

legislature.

24

25

rule or

The legislature bas the last word on
public policy declarations for the state of

ri

1

Florida and the courts are required to give

2

great weight to those declarations.

The legislature has four statutes, Your

3

4

Honor, where it is specifically stated that it

5

seeks to have uniform laws regarding firearms,

6

that it is the public policy of the legislature

7

and the state to ensure the right to keep and

8

bear arms for purposes of lawful self-defense.

9

Those statutes are Florida Statues 790.06,

10

11

.25,

.33, and .251.

As noted in the Defendants' memo this case

12

was not brought as a constitutional challenge

13

because the legislature has already determined

14

the constitutional bounds of the right to keep

15

and bear arms as guaranteed by the Florida

16

Constitution.

17

taking issue with the boundaries set by the

18

legislature.

19

And the Plaintiffs here are not

This does not mean that the Defendants

20

are not impairing the exercise of the

21

constitutional right, nor does it mean that

22

there's not a constitutional issue present.

23

Preemption in and of itself is a constitutional

24

issue as to what level of government has the

25

authority in a particular area of the law.

5

1

The denial of this constitutional right

2

whose boundaries have been determined by the

3

legislature and are being impaired by a

4

subordinate entity of the state does require

5

consideration of constitutional jurisprudence.

6

The usual rule is to read and give effect

7

to all statutes within the Florida Statutes and

8

to read them in concert with each other.

9

does not apply to the primary statute in this

This

one of the primary statutes in this

10

case

11

case, however, which is Florida Statute 790.25,

12

which specifically states:
That it is

13

that this is the

excuse

That this act shall supersede any law,

14

me.

15

ordinance, or regulation in conflict herewith.

16

That language is from 790.25, which is

17

controlling in this case.

It's the law of this state and Defendant

18
19

has offered nothing to contradict it that

20

790

21

790.25.

22

that claims to overrule the supremacy of

The standard, Your Honor, for summary

23

judgment, or excuse me, for the issuance of a

24

temporary injunction was summarized very well

25

by the Court, by the 11th Circuit Court of

PrrT1.)I

1

Appeals in KH Outdoor v. City of Trussville.

2

That case involved a First Amendment

3

challenge rather than a right to keep and bear

4

arms challenge.

5

to this case before you.

6

But it's very instructive as

In that case the Court found that the

7

direct penalization, as opposed to the

8

incidental inhibitions of a fundamental

9

constitutional right, in that case the First

10

Amendment, could not be remedied without an

11

injunction; that the injury at issue, one that

12

categorically barred the provisions of a

13

fundamental right, was of a nature that could

14

not be cured by

15

monetary damages; that the threatened injury to

16

the plaintiff clearly outweighed any damage

17

that the city might have by an injunction

18

against the ordinance; and that there was never

19

a legitimate interest for any govenimental

20

entity to enforce an unconstitutional or

21

illegal ordinance or rule.

22

solely by the award of

The rule passed by the University of North

23

Florida and by its President John Delaney,

24

which seeks to prohibit students from

25

exercising their rights as allowed by the

6JRT REPORTERS

7

1

Florida legislature, is an ultra vires act.

2

has no effect and no weight and should be

3

enjoined.

It

Further, their question of irreparable

4
5

injury was answered by the fact that no

6

irreparable harm could come to a municipality,

7

in that case, who was being prevented from

8

enforcing an unconstitutional statute because

9

it was always in the public's interest to

10

protect fundamental constitutional rights.
Finally, the prevention of enforcement of

11
12

ordinances which may be unconstitutional is,

13

again, an act in the public interest.

14

The four factors that we have to meet are,

15

No. 1, the likelihood of success on the merits.

16

We meet that because the legislature has

17

clearly ruled in this area; it has clearly

18

preempted anybody else ruling in this area; and

19

there's no basis for any act by the University

20

of North Florida or by President Delaney.

Preemption has already been considered on

21

the right to keep

22

this issue on the right of

23

and bear arms in the state of Florida in the

24

case

25

South Miami at 812 So. 2d

of National

p

Rifle

Ø4

Association vs. City of
504.

jCJRT REPORTERS

[]

1

In that case the Court was very clear that

2

once the legislature has ruled on preemption

3

has created preemption and created its

4

boundaries, that nobody else is allowed to come

5

in and say something different.

6

While the burden is on the Plaintiffs to

7

seek to prove the elements of the injunction,

8

to some extent the burden to prove any contrary

9

intent of the legislature will be on the

10

Defendants in this case; because where the

11

legislature has a declaration and has stated

12

its intent and construction and the presumed

13

validity of an enacted statute is going to

14

create a heightened burden that the Defendants

15

are not going to be likely to overcome.

16

Next, Your Honor, the question of whether

17

or not there's an adequate remedy at law.

18

Well, as stated in the KH Outdoor case, as well

19

as in the case of Ezell vs. City of Chicago

20

found at 651 F.3d 684, a 7th Circuit case

21

involving the right to keep and bear arms, just

22

because there are damages available does not

23

mean that that is an adequate remedy.

24

25

Sometimes, especially in cases of a
constitutional right, the only adequate remedy

i'A]4 óF

REPORTERS

Now, damages may be awarded

1

is an injunction.

2

in addition to that injunction, but the damages

3

in and of themselves are not necessarily

4

adequate.

Secondly, Your Honor, the legislature has

5

6

specifically provided in the Florida Statute

7

790.33 for the right for the Court to issue an

8

injunction.

9

a need for an injunction in cases of this

If the legislature felt there was

10

nature, it ' s not for the Court to decide that

11

it can' t issue an injunction when the

12

legislature has given them the specific

13

authority to do so.

Next, Your Honor, the next factor is

14
15

whether or not there's irreparable harm.

16

Again, as stated in the KW Outdoor and the

17

Ezell case, the right

18

that substantially impairs the exercise of a

19

fundamental right as determined by the

20

legislature is in and of itself an irreparable

21

harm that needs to be remedied by this Court

22

immediately.

an ordinance or rule

Finally, Your Honor, they argue that

23
24

the final standard is whether or not the

25

case

the injunction is in the public

pj

o
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or

10

Again, as stated in KW Outdoors, the

1

interest.

2

public interest is to see that unconstitutional
or illegal ordinances or rules are not enforced
or created by subordinate branches of

government that the legislature has expressly
I

and clearly preempted.
Secondly, Your Honor, tJNF has argued in

7
8

its memorandum of law that the legislature has

9

somehow indicated that there is some public

10

health hazard or some public risk to allowing

11

firearms to be possessed in vehicles.

12

simply not the case.

This is

In fact, the case of Florida Retail

13

14

Federation vs. Attorney General of the

15

State of Florida specifically states that

16

the

17

the Plaintiff there was seeking an injunction

18

and claimed that there was some public health

19

hazard and that OSHZ required them to act and

20

prevent firearms on the premises.

21

specifically addressed this issue when

In that case the Judge in the Northern
so a U.S. District Court

22

District of Florida

23

case found at 576 F. Supp. 2d 1281.

24

in that case specifically found that the

25

legislature by its own terms and by its own

The Court

11

1

findings of public policy and intent had

2

specifically provided and stated that the

3

ability to have a weapon in the car was part of

4

the fundamental constitutional right and was

5

actually a benefit to the public interest, not

6

a hazard.

So there's no basis for the Defendants

7

8

here to argue that there is a hazard to having

9

firearms in cars.

They further argue, Your Honor, that

10

because the legislatures in

11

because there is

12

certain cases recognize that guns don't belong

13

in cars in very limited instances, that somehow

14

the legislature has found that there is a

15

public health hazard to ever having a gun in a

16

school because it exempted schools from one

17

provision of Florida law.

18

The problem with that argument, Your

19

Honor, is that if the legislature thought that

20

ever having a gun in a car on the school

21

grounds was a problem, it would have passed a

22

law specifically prohibiting guns from ever

23

being in cars on school grounds.

24

that.

25

It didn' t do

In fact, it passed a statute which said
P
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1

guns are allowed in vehicles on school grounds,

2

this is Florida Statute 790.115, which the

3

legislature states, that securely encased arms

4

are allowed in cars on school grounds, except

5

that each individual school district throughout

6

the state, if it chooses and if it sees a need,

7

can then pass a waiver of the operation of that

8

statute for purposes of campus and student

9

parking privileges only.

And that issue was actually recently

10

11

addressed by a local Circuit Court here in

12

Florida down in Palm Beach County and involved

13

a person bringing a securely encased firearm to

14

the school to pick up a child.

And the Court in that case specifically

15
16

said that the legislature didn't intend to

17

prohibit all weapons from any school grounds;

18

it only prohibited them for purposes of campus

19

and parking privileges and that did not extend

20

to a parent picking up a child.

Finally, Your Honor, the Defendant seeks

21
22

to claim that there's no basis for an

23

injunction here because the purpose of a

24

temporary injunction is to preserve the status

25

qio.

p
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1

In effect, their argument is because we've

2

been violating the law of preemption for 25

3

years, we should be allowed to continue to do

4

so until this case is finalized.

5

That's simply not a valid basis for

6

continuing to enforce an unconstitutional,

7

illegal ordinance that the legislature has,

8

number one, preempted.

9

people

And then when

when organizations like UNF and

10

various cities throughout Florida refuse to

11

follow the state law for 25 years, decided that

12

they need to put some teeth in it and have now

13

done so.

14

And we have brought this suit.

We also anticipate, based on the

15

memorandum of law, that the Defendants will

16

argue that 790.251 permits regulation of arms

17

on campus.

18

provisions, gives any authority to any business

19

entity, school or anyone else, other than

20

individual citizens and people present in the

21

state of Florida.

22

790.251 never, under any of its

251 by its own terms clearly says that it

23

is intended to prohibit business entities,

24

including public businesses such as IJNF, from

25

impairing the right to keep and bear arms, and

ot

JRT REPORTERS

14

1

therefore, we are prohibiting businesses from

2

taking these actions and allowing the AG to sue

3

them if they violate these actions.

4

accepting schools from this provision.

5

It doesn't give a school a right.

But we're

It

6

merely says they can't be sued under 251 for

7

having a rule regarding their employees.

8
9

That was further backed up, Your Honor, by
the amendments to 790.33, which when passed

10

included a provision that the new penalties did

11

not apply to entities listed in 251 who were

12

regulating their employees' conduct while in

13

the course and scope of their job, not

14

never mentions not regulating employees for

15

what they have in their car on company grounds.

16

and

We also anticipate that UNP will argue

17

that 115 gives them an exemption as a school

18

district.

19

Ragland at 789 So. 2d 530 addressed this issue

20

in one of its footnotes and pointed out that

21

school districts and universities are distinct

22

legal entities under Florida law.

23

Your Honor, the case of State v.

Under Chapter 1001, parts II, III and IV

24

define school district governance, Florida

25

college system institutions and state
jF
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1

universities, as well as Article IX of the

2

Constitution, Section 4 relates to one entity,

3

Section 7 relates to a different entity.
These two divisions,

4

school

districts

5

versus universities and colleges, are

6

completely separate in the Florida Constitution

7

and in the Florida Statute and there's no basis

8

for Florida

9

Florida or John Delaney to claim that tJNF is a

10

for the University of North

school district.

11

They attempt to cite Statute

12

for the premise that any

13

me

14

shall include all public

15

memorandum of law.

16

1001.31

school

1001.31
excuse

that a school district system

schools

in their

However, their memorandum leaves out that

17

this goes on to say classes and courses of

18

instructions and all services and activities

19

directly related to education in that district

20

which are under the direction of the

21

district officials.

22

school

I'm pretty sure the school district

23

officials refers to the board of

24

School Board of Duval County.

25

that they would be very interested to find out

to the

And I 'm sure

16

1

that tJNF and President Delaney believe that

2

somehow that the Duval Board of Education or

3

Duval

4

part of the school district.

School

Board has authority over UNF as a

Secondly, Your Honor, at 1001 .30 of

5
6

Florida Statutes states that each county shall

7

constitute a

8

as the

9

district shall constitute a unit for the

school

school

district and shall be known

district of blank county.

Each

10

control, organization, and administration of

11

schools, the responsibility for the actual

12

operation and administration of all schools

13

needed within the districts in conformity with

14

rules and minimum standards prescribed by the

15

state; and also the responsibility for

16

provision of any desirable and practical

17

opportunities authorized by law beyond those

18

required by the state are delegated by law to

19

the

20

districts.

school

21

officials of the respective

I think that definition makes it clear

school

school

22

that

23

districts governed by the Board of Education,

24

or

25

governed by the Florida Board of Governors.

School

districts applies to public

Board, not universities that are

17

1

Next they claim tbat legislative intent

2

allows tJNF to regulate the firearms in some way

3

based on 251 and some legislative floor debate

4

regarding 251.

5

Again, Your Honor, 251 confers no rights
It's

6

on a university or any other business.

7

not subject to suit enforcement.

8

they're not subject to suit enforcement under

9

251, but does not address 25

It just says

.25 which has

10

supremacy, nor does it address the fact that

11

you cannot rely on analysis and debate when the

12

intent of the legislature as stated in the

13

statute is clear.

14

The Court must consider the statute as a
excuse me

as a

15

whole and not on the basis

16

whole and on the evil in that case to be

17

remedied, which were businesses prohibiting

18

their employees from protecting themselves and

19

not on the basis of one leg-

20

between two particular legislators on the

21

floor.

22

a discussion

Also, Your Honor, the Court has recognized
the

23

in Smith v. Crawford at 645 So. 2d 513

24

1st DCA specifically recognized that floor

25

statements in and of themselves are unreliable

PJ

OU1P ffJJRT REPORThRS

113

1

as a basis for ruling on legislative history.
Your Honor, nothing in the Florida Statues

3

allows t3NF to bring this

4

this

5

securely encased firearm in a student's car.

6

It's an. ultra vires act.

7

preemption.

8
9

allows tJNF to have

their rule prohibiting possession of a

It's in violation of

Pnd this Court should enjoin their
continued denial of a fundamental

10

constitutional right by their students and by

11

other members of the corrmunity.

12

We ask the Court for an injunction that

13

prohibits the Defendants from enforcing for the

14

duration of this case any rules or regulations

15

presently existing or subsequently enacted

16

regarding the possession of a weapon or a

17

firearm in a vehicle by any person otherwise

18

lawfully entitled to possess a weapon or

19

firearm in their private vehicle; and

20

prohibiting the Defendants from punishing in

21

any way through prosecution or administrative

22

or academic discipline any student who is

23

otherwise lawfully in possession of a weapon

24

or firearm in a private conveyance if such

25

conduct occurred while an injunction was in

P!à:lS
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1

effect.

THE COURT:

2
3

Okay.

Thank you,

Mr. Friday.

4

MR. FRIDAY:

Thank you.

5

ThE COURT:

Mr. Schulz?

6

MR. SCHULZ:

For the record, Your, Honor,

7

Buddy Schulz and Ben Williamson of Holland and

8

Knight and Mayor

9

Delaney and his General Counsel of University

10

President Jobn

excuse me

of North Florida, Karen Stone.

11

ThE COURT:

12

MR. SCHULZ:

Thank you, sir.

Judge, may I ask, first of

and, Mr. Friday, I see you're referring

13

all

14

to something and perbaps the Court is.

15

there something delivered to the Court?

16

knowledge we didn' t receive anything.
MR. FRIDAY:

18

some cases on Friday.

19

MR. SCHULZ:

I'm sorry.

20

it didn't get to us.

21

back then.
THE COURT:

23

MR. SCHULZ:

24

25

To my

You-all were brought over

17

22

Was

We just didn't

We'll look when we get

You can take a look at this.
That's all right.

We don't

need it now, Judge.
ThE COURT:

It's got the cases in it tbat

20

1

he was

some of the cases that he was
lnd I don' t say

2

MR. SCHULZ:

3

that critically.

4

MR. FRIDAY:

That's okay.

5

MR. SCHULZ:

Somehow these things can

6

That' s fine.

happen.
MR. FRIDAY:

7

The only case that was not

8

included is the one I just provided you

9

regardin

ThE COURT:

10

11

14

15
16

17

It says in the Table of

Contents that the motion is in there.
MR. FRIDAY:

12
13

Florida Retail Federation.

Your Honor, what we did is

we-THE COURT:
front.

It's 17.

MR. FRIDAY:

There it is.

It's not in the

It is there.

We added on to their numbers,

Your Honor, for the convenience of the Court.

18

THE COURT:

19

MR. SCHULZ:

Okay.

Very good.

Thanks.

Judge, if I may, and I

and I'll do my best to be pretty

20

would like

21

brief.

22

could

23

to the Court a memorandum of law and anticipate

24

that the Court has reviewed it.

25

I'd like maybe to methodically, if I

and I recognize that we have provided

You know, I suspect that the Court, like

21

1

we, looking through the law books in the State

2

of Florida and oftentimes trying to coincide

3

the intent of the legislature sometimes can be

4

less than easy.

S

So maybe if the Court would bear with me,

6

I'd like to perhaps try and walk us all through

7

an analysis.

8

Let me say, first of all, Your Honor, that

9

President John Delaney does not sit before this

10

Court alone in relation to the passing or

11

promulgation of such a regulation or policy.

12

The entire system, university system of

13

the state of Florida, has, as I will point out

14

to the Court a minute, under the exceptions

15

provided for by the legislature enacted a

16

policy prohibiting in circumstances such as

17

those before the Court for a student, an

18

invitee, to bring on the premises of the

19

college and university system firearms.

20

And I will agree with certain things

21

that Mr. Friday represented to the Court.

22

One is that this is not a case under the

23

Florida

24

Constitution or the Florida Constitution.

25

excuse me

United States

I suspect if the Court were taking

ir'i

22

1

testimony, President Delaney might say, You

2

know, I 'm a pro gun guy.

3

issue, a constitutional issue before the Court.

And it 's not an

4

It's clear from legislation that the

5

Florida legislature has announced an intent to,

6

within certain circumstances, provide for the

7

citizens of Florida to bear arms.

8

submit that there are exceptions and we're

9

before the Court on that exception.

But we

10

If I may, Your Honor, because we 're

11

delving into the intent of the legislature in

12

attempting to reconcile certain statutes, we

13

have cited on page 6 of our memorandum I think

14

the black letter law relating to statutory

15

construction and that the statutory enactments

16

are to be interpreted so as to accomplish

17

rather than defeat their purpose.

18

The Florida Supreme Court has said that in

19

Dennis vs. State and the 1st District has said

20

similarly in .Blinn vs. Florida Department of

21

Transportation, where the literal language

22

of the statute is in conflict with the stated

23

legislative policy of the act, the Court will

24

not give the language its literal

25

interpretation when to do so would lead to an

ritrj

23

1

unreasonable conclusion or defeat legislative

2

intent or result in a manifest incongruity.

3

And, again, as Mr. Friday points out, the

4

Plaintiff is here seeking an extraordinary

5

remedy before the Court.

6

injunction prior to this matter being heard on

7

the merits.

8

9

That is a temporary

And the 1st District has said in Hadi vs.

Liberty Behavior Health Corporation, which we

10

cite at the bottom of page 2, a preliminary

11

injunction is an extraordinary remedy which

12

should be granted sparingly.

The Court goes on to say, A petitioner

13
14

seeking a temporary injunction nn.ist establish

15

four elements.

16

that the analysis that we will present to the

17

Court

18

introduction, but I think certain of those

19

principles are important as we argue to the

20

Court.

And we submit, Your Honor,

and I apologize for the long-winded

21

But we submit that, among other elements,

22

the Plaintiff cannot establish that there is a

23

substantial likelihood of success on the

24

merits.

25

Now, if I may, Your Honor, begin, this
P?tfl
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1

case is brought pursuant to an amended

2

complaint alleging violation of 790.33.

3

I could refer the Court to Tab 2 of our book

4

and that is 790.33.

Ind if

Pnd it's clear that the Florida

5

6

legislature has determined to preempt the field

7

in regulating firearms, and we don't argue with

8

that here.

9

that the first sentence says, Preemption
Excuse me.

THE COURT:

10

11

We simply point out to the Court

I don' t know what

causes that.

That's all right.

12

MR. SCHULZ:

13

The first sentence of that legislation

14

states, Except as expressly provided by and

15

we

16

that Section 790.251

17

reason, and we don't say this critically

18

necessarily, but the complaint omits any

19

reference in this case to Florida Statute,

20

Section 790.251.

21

general law.

Ind, Your Honor, we submit
and for whatever

And that section permits schools,

22

including universities, to regulate firearm

23

storage in private conveyances located on their

24

property.

25

And if I could, Your Honor, I would refer
ocP
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In Tab 3, Section 790.251,

1

the Court to Tab 3.

2

entitled the protection of the right to keep

3

and bear arms in motor vehicles.

4

skip to the

5

top, subparagraph 4 is entitled Prohibited

6

Acts.

7

private employer may violate the constitutional

8

rights of any customer, employee, or invitee

9

as provided.

10

And if you

if you go to page 2 of 3, at the

And it goes on to say that no public or

And it goes on to say that the law of

11

Florida in most instances is such that an

12

employer cannot prohibit in automobiles a

13

lawfully possessed gun.

14

But if you turn over to page 3 of 3,
The

15

subsection 7 is entitled Exceptions.

16

prohibitions in subsection 4 do not apply to

17

(a) any school property as defined and

18

regulated under 790.115, any school property as

19

defined in 115.

20

Now, if we go to Tab 4, Your Honor,

21

790.115, possessing or discharging weapons or

22

firearms at a school-sponsored event or on

23

school property prohibited.

24
25

And it goes on and says you shall not
possess in certain circumstances.

PW o4
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1

subsection (2) (a) it states, A person shall not

2

possess any firearm or electrical device,

3

except as authorized in support of

4

school-sanctioned activities, at a

5

school-sponsored event or on the property of

6

any school.

7

Now, if you go down to subsection, or
However,

8

excuse me, paragraph 3 under (2) (a).

9

a person may carry a firearm in a vehicle

10

pursuant to 790.25(5) except that school

11

districts may adopt written and published

12

policies that waive the exception in this

13

subparagraph for purposes of student and campus

14

parking privileges.

15

Then it goes on to say, For the purposes

16

of this section, "school" means any preschool,

17

elementary school, middle school, junior high

18

school, secondary school, career, or

19

post-secondary, whether public or nonpublic.

20

nd it '5 clear, Your Honor, that

21

universities and colleges in the state of

22

Florida are post-secondary schools.

23

this section, however, is the term school

24

district defined.

25

under (2) (a) the legislature has prohibited

Nowhere in

Rather, it's clear that

11)

27

1

firearms on the property of any school.

2

school for the purposes of this section means

3

any preschool, et cetera, including

4

post-secondary school, whether publicor

5

private.

.Pnd

Ipplying the Plaintiffs' definition of

6

790.115

would permit

7

school district to Section

8

only public

9

their properties, frustrating the clearly

schools

to regulate firearms on

10

expressed intent of the legislature to cover

11

all schools, quote, whether public or private

12

in our corrmunity.

13

For example, despite the legislative

14

intention to preclude firearms on the property

15

of

16

High School would be precluded under the

17

limited interpretation expressed by the

18

Plaintiff in this case.

19

such as Mrs. Day's Preschool on Kings Road

20

would be precluded from prohibiting firearms on

21

her premises.

22

schools,

the Bolles

School,

the Episcopal

A private preschool

And, Your Honor, as I suspect the Court

23

experiences maybe more tban we do trying to

24

read legislation and determine wbat in the

25

world did those people bave in mind when they

111*

1

hit that yea lever, the law clearly provides

2

that if the Court finds that this legislative

3

analysis is ambiguous, that legislative history

4

may be consulted to demonstrate the clear

5

legislative intent.

6

And the Florida Supreme Court has said, as

7

we cite on page 6 of our memo, that legislative

8

history is a basic and invaluable tool of

9

statutory construction.

10

And, Your Honor, my colleague Ben

11

Williamson who I introduced to the Court has

12

listened tirelessly and exhaustively to

13

recordings of legislative debate on Section

14

790.251.

15

And he has provided in our memorandum of

16

law verbatim excerpts from certain of that

17

floor debate.

18

Arthenia Johnson's

19

senator from the Tampa corrmunity in a

20

discussion with Senator Durell Peaden

21

representing the 2nd District.

22

And we cite to the Court Senator
Joyner

excuse me, a

We submit that this discussion, as other

23

excerpts will point out, demonstrates that the

24

legislature intended university property to be

25

considered school property.

PKW oI
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1

And on page 7, if I may just for the
I know the Court has read

2

record, Your Honor

3

or certainly may read these verbatim

4

statements

5

you, Mr. President.

6

prohibitions list first school property and my

7

question is, does school property include

8

colleges, universities, law schools, community

9

colleges and any other institutions of higher

10

but Senator Joyner says, Thank
Senator Peaden, the

learning?

And Senator Peaden is recognized by the

11
12

president and he said, It is my understanding

13

that the definition in the statute of schools

14

all of these are covered for this particular

15

bill.

16

Section 251, again, relating back to

17

790.33, which begins, Except as expressly

18

provided in the general law of Florida.

19

the general law of Florida, we submit to the

20

Court, under Florida Statute 790.251 clearly

21

proscribes the ability as a state college and

22

university system to prohibit firearms in the

23

circumstances before this Court.

24
25

But let me go on.

Senator Ted Deutch from

the 30th District, again, in floor debate

e

£0

And

30

or discussing Section 790.251 states,

1

under

2

Thank you, Mr. President.

3

for the purposes of clarification, and members

4

of the Senate, school as it is defined in

5

Section 790.115, means any preschool,

6

elementary school, middle school, junior high

7

school, secondary school, career center, or

8

post-secondary school, whether public or

9

nonpublic.

10
11

Mr. President, just

Under the bill as drafted, all of

these schools are exempt from this statute.

Well, initially, Your Honor, for whatever

12

reason, K-l2 was included in the initial

13

legislation or the bill before the House and

14

the Senate, but they bad omitted preschool.

15

And Senator Deutch was concerned about

And

16

that and he offered a proposed amendment.

17

at the bottom of page 7 we cite verbatim the

18

floor discussion or statement from Senator

19

Deutch.

20

Again, thank you, Mr. President.

For the

21

record, the statute that Senator Peaden refers

22

to clearly does not include preschools.

23

care centers are not included in the definition

24

of schools.

25

this amendment, you'll be making the decision
PR!
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1

to protect the kids in our K-12 and

2

universities while choosing to put the safety

3

of our kids in our preschools

4

perhaps the most vulnerable kids that we

5

drop off in the morning and pick up after

6

work

7

kids.

8

this amendment.

9

those are

putting in jeopardy the safety of those
Please understand that as we vote on

They did.

Under the presumption and

10

representation and interpretation that

11

universities were already included, they

12

amended this bill in order to include

13

preschools and day care centers.

14

Your Honor

and I don' t want to spend an

15

awful lot of time attempting to rebut what

16

Mr. Friday, though I suspect genuinely,

17

represents to this Court; but under no

18

interpretation, we submit to this Court, do

19

those two statutes refer to, and represented to

20

this Court relating to, permits for concealed

21

weapons, or under Section 790.25, when a

22

concealed weapon permit is not obtained.

23

Let me just say, Your Honor, if you look

24

at Section 790.06, and we refer to it on page 8

25

of our memorandum, the Plaintiff relies upon it

32

1

because it provides tbat a person licensed

2

under this section shall not be prohibited from

3

carrying or storing a firearm in a vehicle for

4

lawful purposes.

But if you go to page 5, excuse me, tab 5,

5
6

Your Honor, under that section that they cite

7

and you go to the last page, which is page 6/6,

8

and under 15(c) it says verbatim, This section

9

does not modify the terms or conditions of

10

790.251, subparagraph 7.

And as we pointed out, subparagraph 7 is

11
12

the exceptions provision that includes colleges

13

and universities or schools, we submit, Your

14

Honor.

So clearly under this concealed weapon

15
16

permit statute there is an exception relating

17

to 251 and that is the property of schools.

Under Section 25, 790.25, and that is a

18

allegedly

19

provision that allows people

20

allows people who don't have permits, who

21

on their own decide to carry a gn in their

22

car.

23

If, in fact, the Court were to read that

24

statute, contrary to 06 it would be, we submit,

25

interpreting Section 790.25 to provide an

ij
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1

unlimited right to store antis under Section

2

790

3

Sections 790.115 and Section 790.251

4

meaningless or, in other words, it would reach

5

an absurd result.

or excuse me.

That would render

If you got a permit, you aren't allowed

6
7

under 251(7) to take a gun on the property of a

8

school.

9

do.

10
11

But if you don' t have a permit, you

We submit, Your Honor, that that would

reach an absurd result.

And, again, relating back to the

12

principles of statutory construction, the

13

Courts say is black letter law that we should

14

avoid interpreting statutes such as to arrive

15

at an absurd result.

16

and I

Your Honor, again, we submit

17

guess I would offer to respond to any inquiries

18

that the Court had.

19

I mean, I think at first glance when you

20

flip through the most recent enactments of the

21

legislature of the State of Florida, it is

22

clear that it seeks to permit the citizens of

23

Florida rights under the Second Amendment of

24

the United States Constitution.

25

seeks, as the Plaintiff alleges in this case,

O1

And it further
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1
2

to preempt the field in the state of Florida.
But it wisely, we submit, Your Honor,

3

under the reasoned analysis that we've

4

presented to the Court in our 11 page

5

memorandum, that the legislature was wise

6

enough to provide for certain exceptions.

7

Just as correctional officers are not

8

permitted to carry guns in their cars on

9

premises, invitees, employees, and customers on

10

schools and particularly post-secondary

11

schools, including colleges and universities,

12

under the wisdom of the legislature of the

13

State of Florida, are not entitled to carry

14

such guns.

15

We submit, Your Honor, therefore, that the

16

motion for temporary injunction should be

17

denied because, among other elements, the

18

Plaintiff has failed based upon its papers, its

19

argument here to establish the element that it

20

will succeed on the merits of this claim in

21

accordance with the law of Florida.

22
23

So we submit, Your Honor, that the motion
should be denied.

24

THE COURT:

25

MR. FRIDAY:

PK1W

Thank you, Judge.
Thank you.

May I have a brief rebuttal?
JRT REPORTERS
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1

ThE COURT:

2

MR. FRIDAY:

Surely.

Your Honor, first of all,

3

790.25, direct declaration of policy, the

4

legislature finds as a matter of public policy

5

and fact tbat it is necessary to promote

6

firearms safety and to curb and prevent the use

7

of firearms and other weapons in crime by

8

incompetent persons without prohibiting the

9

lawful use in defense of life, home, and

10

property, and the use by United States or state

11

military organizations, and as otherwise now

12

authorized by law, including the right to use

13

and own firearms for target practice and

14

marksmanship on target practice ranges or other

15

lawful places, and lawful hunting and other

16

lawful purposes.

17

It goes on to say places where 790.06

18

in other words, it specifically by its own

19

terms says, 790.06 doesn't apply in these

20

cases.

21

militia, National Guard, Coast Guard.

22

is persons carrying out or training for

23

emergency management duties.

24

officers or employees of the state or United

25

States duly authorized to carry a weapon,

One of those cases is members of the

rIi4r&

Another

Another is

C11

1

guards or messengers, armored car carriers,

2

mail carriers, banks and other financial

3

institutions, while transporting property.
It goes on to list numerous exceptions to

4

Under

5

where 790.06 and 790.053 don' t apply.

6

tJNF's reading an armored car guard can't carry

7

on to university property because of their

8

prohibition and completely ignores 790.25.

Next, Your Honor, they argue that there is

9

10

an

11

interpretation a person with a concealed carry

12

permit can't carry, but a person without one

13

can.

14

absurd result here because under their

That '5 simply untrue, Your Honor.

790.06(15) provides that this section

15

shall be liberally construed to carry out the

16

constitutional right to bear arms for

17

self-defense.

18

additional to existing rights to bear arms, and

19

nothing in this section shall impair or

20

diminish such rights.

21

This section is supplemental and

In other words, Your Honor, it doesn' t

22

matter whether a person has a concealed carry

23

permit or not.

24

Getting a concealed carry permit allows them

25

additional rights.

They have rights under 790.25.

But because they get one
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1
2
3

't mean they give up their rights under
790.25.

They argue that schools wouldn't

that

4

private schools wouldn't have certain rights

5

under our interpretation.

6

private schools don't need authority to

7

prohibit firearms from a vehicle under 790.115.

8

They have private contracts.

9

First of all,

And 790.251 says that no school can get in

10

trouble for prohibiting its employees from

11

carrying on school grounds for violating 251.

12

The problem for tJNF is, tJNF is a public

13

university.

They are subj ect to both 790 .251

14

and 709.33.

And under 790.251, absolutely,

15

they're right to the extent that they say that

16

they can

that they cannot get in trouble

17

under 251.

That's correct.

18

But 251 does not give anywhere under its

19

terms, and Mr. Schulz has not cited anywhere in

20

251, that under its terms gives UNF specific

21

authority to regulate anything regarding

22

firearms.

23

All it says is they can't get in trouble
It doesn't say that they

24

for violating 251.

25

can't get in trouble for violating 790.33,
flT REPORTEPS

1

which preempts any governmental entity from

2

passing rules, regulations or laws.

3

Your Honor, they say that our

4

interpretation leads to an absurd result or

5

fails to give effect to all statutes that are

6

within the law.

7

Actually, Your Honor, that's their problem
if their

8

that happens because under 790

9

interpretation of 790.251 is right, there is no

10

longer any need for the exception in 790.115

11

allowing a securely encased firearm on a school

12

ground and there's no need for a school

13

district to pass a waiver if 251 says that all

14

schools can regulate arms however they want to.

15

That's the absurd result here.

16

Ind as the Judge in the State v. Thompson

17

case that we've got, I believe it's at tab 35,

18

stated an absurd result is forcing a parent who

19

is a security guard to find a way to get rid of

20

his weapon when he comes to pick up his kid

21

from school.

22

Here an absurd result is telling a student

23

who is a single mother, or telling any other

24

person who needs to come on UNF's campus who

25

lawfully and authorized by the state travels
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1

around this corrmunity all the time with a

2

firearm under a concealed carry permit, that

3

oops, we ' re sorry, if you need to come on UNF's

4

campus for five minutes to pick somebody up, to

5

park for a class, to deliver something, you

6

must figure out a way to disarm yourself other

7

than just securely encasing in your car before

8

you can come on our campus and leave five

9

minutes later.

That, Your Honor, is an absurd result and

10

should use as a

11

one this Court should not

12

basis for saying that their interpretation of

13

790.251 and 115 is illogical and incorrect.

14

Finally, Your Honor, they argue about the

15

statements of two legislators, two legislators

16

who I think any Google search would show are

17

notoriously anti Second Zrnendment who regularly

18

vote against every statute regarding firearms,

19

that legalizes the carrying of firearms, and

20

who, in fact, voted against the enactment of

21

251.

22

To argue two particular legislators'

23

statements as to what the definition is rather

24

than applying the very simple rule of the

25

statutory construction that says when the term

1

is not defined within the statute that uses the

2

terms, we look to, first, other places within

3

the Florida Statutes arid, secondly, to the

4

dictionary.

5

Well, other places in the Florida Statutes
School

6

tell us what school districts are.

7

districts are the county public schools that

8

are governed by the County Board of Education.

9

They are charter schools that are governed by

10

the County Board of Education.

11

They are not colleges and universities

12

governed by the Florida Board of Governors,

13

which are a completely separate portion of our

14

state constitution and our state statutes.

15

The fact, Your Honor, that the rest of the

16

universities are doing the same thing doesn't

17

make it right.

18

jurisdictions throughout the state of Florida

19

that were violating preemption before the

20

amendments were passed this past year.

21

There were over 200

over 200

Over 200 jurisdictions have now repealed

22

their unconstitutional, improper and ultra

23

vires ordinances based on the enactment of the

24

penalties under 790.33.

25

The fact that the University of North

PWo
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1

Florida and other universities are collectively

2

being recalcitrant in complying with the

3

dictates of the Florida legislature doesn't

4

make it right and doesn't make their

5

interpretation right.

Your Honor, this Court should enter an

6
7

injunction simply based on the denial of a

8

constitutional right as found by the

9

legislature and whose boundaries are clearly

10

allowed to be set by the legislature under the

11

terms of Article I, Section 8, of the Florida

12

Constitution, which detail the right to keep

13

and bear arms for purposes of self-defense and

14

is enacted by the legisl.ture in its general

15

laws.

Thank you.
Thank you.

16

ThE COURT:

17

MR. SCHULZ:

Pnything else?

Your Honor, if I may, and I

certainly, Mr. Friday, it is not my

18

don't

19

intention to go back and forth.

20

quick things quickly.

Just maybe two

Okay.

21

ThE COURT:

22

MR. SCHULZ:

In his response Mr. Friday

23

points to Section 790.25, and I think it refers

24

to an armored car.

25

policy, it doesn't prohibit vendors such as

OM

If the Court reviews the
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1

armored car people from coming on campus with a

2

firearm.

I think, Judge, the intention, not only

3

4

with the legislature but of college and

5

university presidents in the state of Florida,

6

is that in certain circumstances, and in these,

7

18 to 22 year old children or young adults,

8

although they may be permitted to have guns in

9

other environments and scenarios, should not in

10

the event that the university passes a policy

11

prohibiting the right to carry a gun on college

12

campuses.

And, Judge, just one other point and Ill

13

I recognize the argument has been made

14

stop.

15

relating to absurd circumstance.

16

intention to do anything that referred to a

17

term of art that the Courts utilize in

18

statutory construction.

19

statute should not be construed in order to

20

reach inconsistent and absurd results.

21

It was not my

And that is that a

And clearly if the Court were to accept

22

the argument under 790.25 that a person without

23

a concealed weapon permit is entitled, it would

24

be absurd under the statutory construction

25

principles because of its inconsistency with

Ii!J11)
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1

790.06 which specifically includes the

2

exception under 251.

So somebody who goes to the trouble to

3

4

follow the law and get a concealed weapon

5

permit would be precluded under that scenario,

6

yet somebody who doesn' t follow the law has a

7

privilege that we submit they would not be

8

entitled to if that were the constniction.

9

Your Honor, we appreciate the Court' s

If we may, Your Honor, we've taken the

10

time.

11

liberty f or the Court's consideration to put a

12

draft of a proposed order

13

the consideration of the Court should it choose

14

to, and then provide

15

disk in the event that it desires to utilize it

16

at all and to make changes, if appropriate.

17

18

19

with us.
THE COURT:

Mr. Friday, you' re the moving

I let Mr. Schultz go again.

party.

21

want to make any final

23

24

25

I 'ye given the Court a

We appreciate Your Honor taking the time

20

22

again, just for

MR. FRIDAY:

Yes.

Did you

I 'd be happy to, Your

Honor.

The only point I would state is

Mr. Schulz again says that 251
p

that the

RT REPORTERS

1

exception in 06 for 251 has something to do

2

with this case.

All

3

It doesn' t, Your Honor.

it says is that

and one thing we've

4

glossed over up until now and I need to mention

5

it is that the

6

we cited earlier, the subsequent appeal

7

subsequent appeal of that case is also

8

contained in one of the tabs here.

Florida Retail Federation

case
the

Znd that case directly dealt with 251 and

9

Znd in

10

whether or not it was constitutional.

11

that case the Court deteniined that 251 was

12

unconstitutional as it applied to anybody other

13

than the employer/employee relationship.

So when the legislature passed the new

14

790.33,

it is

15

provisions of Florida Statute

16

presumed to be aware that the legis-

17

the Courts had ruled it uncon-

18

unconstitutional as to anybody other than

19

employees.

20

So all that says is under

790.06,

that

251

790.06

generally

that new provision was also

21

most

22

entered last year.

23

the

24

legislatures or correct the courts striking

25

down the previous version of

06.

That is a new provision,

nd it was intended to correct the

251.
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1

Pnd what that means is that under,

2

because 790.06 now says nobody can do this

3

except for we're not altering provisions of 251

4

which says that, for example, private schools

5

do have the right in the cases of their

6

employees to say, Sorry, no can do.

7

251, again, doesn't give affirmative rights to

8

the university.

9

the public, not the university.

10

Because

It gives affirmative rights to

Znd, additionally, that the fact that
excuse me

that 790.06 says that

11

790.06

12

the rights under the permit are supplemental to

13

doesn' t mean you give up your rights under

14

790.25.

15

That's a complete misreading of the
there's no

16

statute and there's no logical

17

basis for that reading when the statute by its

18

own term says this is supplement to and doesn't

19

constitute a declaration of other rights.

20

Thank you.

21

THE COURT:

22

proposed order?

23

MR. FRIDAY:

24

THE COURT:

25

MR. FRIDAY:

Did you want to submit your

Your Honor, I 'd be happy to.
You don' t have to.

I don' t have one with me,
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I 'd be happy to submit a proposed

1

Your Honor.

2

order if the Court would like.

4

rule that

,

if you want.

MR. FRIDAY:

5
6

I 'm happy to do my own, if I

ThE COURT:

3

Your Honor.
THE COURT:

7
8

exactly on time.

9

MR. FRIDAY:
THE COURT:

10
11

MR. FRIDAY:

16

You-all are finished

We tried, Your Honor.
I think in 34 years that 's the

I think that goes to the

quality of the law firms, Your Honor.
THE COURT:

14
15

Okay.

first time that's ever happened.

12
13

I'll be happy to submit one,

Excellent.

I commend you both.

good.

MR. FRIDAY:

Thank you.

Very

It 's a rarity.

Your Honor, are there any

17

specific questions you have regarding issues

18

that we

19

ThE COURT:

No.

I do need to take some

20

time and read the cases that you've given me

21

and I '11 do that and make a decision, and then

22

I'll either use one of the orders submitted or

23

do my own or use part out of one of those and

24

part of my own or whichever way it turns out.

25

Then I '11 send it out to the lawyers and the

pj O$JI
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1

lawyers can notify the parties.

2

MR. FRIDAY:

Thank you, Your Honor.

3

MR. SCHULZ:

We appreciate the Court's

4
5
6

7
8

time.

THE COURT:

Thank you very much.

I

enj oyed hearing your arguments.

(Whereupon, the proceedings concluded at
3:00 p.m.)
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11
12
13
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PROCEEDINGS

2
3

4:36 p.m.

March 27, 2012

4

For the record, this is Case

THE COURT:

5
6

No. 2011-8012, Florida Carry, Inc. and

7

Alexandria

Is it Lainez?

8

MS. LAINEZ:

9

THE COURT:

Yes.

Correct me if I do it

versus University of North Florida and

10

wrong

11

John Delaney.

12

Defendant's Motion to Dismiss the First Amended

13

Complaint.

14

your pleadings, so you can assume that I know

15

that much.

And we're here today on the

And I have had a chance to read

16

And, Mr. Schulz, I'm ready if you are.

17

MR. SCHULZ:

Thank you, Your Honor.

18

may, Your Honor, initially you met Mr. Ben

19

Williamson

20

THE COURT:

21

MR. SCHULZ:

22

23
24

25

If I

Yeah.

last time we were here in

January, and my partner Paul Regensdorf.
THE COURT:

Hey.

How are you?

Good to

see you.

MR. SCHULZ:

Mr. Regensdorf leads our
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1

appellate section.
THE COURT:

2
3

Oh, very good.

That's why I

haven't met him before.
MR. REGENSDORF:

4

Actually, I do more

5

trial work, but today I have the appellate hat

6

on.

THE COURT:

7
8

9

You've got the appellate hat

on?

Your Honor, Eric Friday for

MR. FRIDAY:

10

the Plaintiffs' Florida Carry, Inc. and

11

Alexandria Lainez.

12

this is Mr. Scott Whigham.

13

executive board for Florida Carry, here as

14

their corporate rep.

15

THE COURT:

16

On the rare occasions I put on my

17

appellate hat, and it's almost always cases

18

with either just one lawyer or no lawyer,

19

because I hear appeals from things like the

20

Zoning Board and the

21

Service Board and things like that.

22

always, and still am, been very uncomfortable

23

being the appellate forum for anybody on any

24

issues because of my ignorance in that area of

25

the law.

This is Ms. Lainez, and
He's on the

Hey, Mr. Whigham.

when we had the Civil
And I've

Trial work I do and I like it, so

FIRST COAST COURT REPORTERS
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1

fortunately, you-all aren't appealing anything

2

to me.

3

base my expertise on 36 years of experience

4

here.
okay.

5

6

We're here on the trial level, so I can

And, Mr. Schulz, I'm ready if you

are.

Thank you, Your Honor.

7

MR. SCHULZ:

8

Judge, on behalf of the Defendants, we're

9

here today on Defendant's Motion to Dismiss the
And, Judge, I'm going

10

First Amended Complaint.

11

to be very brief because the Court issued an

12

order last Wednesday, March 21st, denying the

13

Plaintiff's Motion for Temporary Injunction.

14

And what I'd like to do, Judge, is submit

15

to the Court a proposed order for its

16

consideration.

17

Your Honor, is the issues before the Court on

18

the Motion to Dismiss the First Amended

19

Complaint are issues of law, legal issues that

20

are subsumed in the Court's prior order.

21

guess I would presume that the Plaintiff would

22

agree that we have no factual dispute before

23

the Court.

24

as pled.

25

And basically what we suggest,

And I

We take the allegations certainly

Basically, the case is about the
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1

Plaintiff, a student at University of North

2

Florida and the Florida Carry Incorporated, in

3

its own right, asserting the right to have a

4

firearm in a public conveyance or motor

5

vehicle.

And, Judge, if I may present to the Court

6
7

a proposed order, which simply, as the Court

8

will see, incorporates its order of March 21st,

9

wherein the Court found that the Plaintiff was

10

unlikely or substantially unlikely to

11

Court stated specifically "Plaintiffs have not

12

established that they are substantially likely

13

to succeed on the merits."

14

went on through the statutory analysis and

15

determined that, in fact, the Defendants

16

partook of Section 7 of Florida Statute

17

790.251, which is the exception, which refers

18

to Florida Statute 791.15, which provides for,

19

we submit, secondary education or secondary

20

schools to take advantage of a waiver provided

21

by the statute, which they and every other

22

university in the Florida university system

23

did.

24

25

the

And then the Court

So we submit, Your Honor, that there are

no new issues before the Court not having been
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1

previously ruled on, and so we would stand on

2

our prior argument to the Court in January and

3

the Court's order.

4

position to respond to the Plaintiff, but at

5

this time, we have no further argument unless

6

there's an issue that the Court requests that

7

we address.

8

THE COURT:

9

Mr. Friday.

10

MR. FRIDAY:

Perhaps we'd be in a better

No,

I don't think so.

Your Honor, first of all, to

11

the extent that the Court stands by its

12

Temporary Injunction or its ruling on the

13

Temporary Injunction, and to the extent that

14

Mr. Schulz is willing to waive his

15

of his Motion to Dismiss going to the lack of

16

sufficient facts, we would agree that it could

17

be that the Court could procedurally move

18

forward in the way that Mr. Schulz has

19

suggested

the parts

if you don't

MR. SCHULZ:

Let me just

22

MR. FRIDAY:

Sure.

23

MR. SCHULZ:

I don't mean to interrupt

20

21

mind

24

you, but certainly we will stipulate that the

25

motion presently before the Court does not
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1

address the insufficiency of the factual

2

obligations made by the Plaintiff.

3

4

MR. FRIDAY:

complaint

Okay.

It was in the

or in the motion.

It was in the motion.

5

THE COURT:

6

MR. SCHULZ:

7

record straight.

8

the parties that we are persuing this on simply

9

the legal issues before the Court.

10

MR. FRIDAY:

I just wanted to set the
It's stipulated in between

If we're going forward
I would

11

simply on the legal issues, Your Honor,

12

agree that procedurally the Court could do that

13

and we would, of course, have to file a motion

14

for a rehearing just to preserve the appellate

15

issues that we're required to.

16

immediately rule on that and we could move

17

forward with the appeal.

18

The Court could

We would, however, ask the Court

we

19

have filed a Memorandum of Law in opposition to

20

the Defendant's Motion to Dismiss that

21

specifically addresses not only the grounds

22

that they've laid forth in their Motion to

23

Dismiss, but also addresses some of the things

24

that the Court ruled on and its ruling on the

25

injunction; and not as the Court ruled on its

FIRST COAST COURT REPORTERS
PAGE # 0142 OF 0159

55

1

injunction about the sufficiency of the

2

elements of the injunction, but rather the

3

legal issues before us regarding .251 and .115.

4

THE COURT:

5

MR. FRIDAY:

Okay.

And I think that the Court's

6

ruling, which was the proposed ordered

7

submitted by Mr. Schulz makes

8

9

THE COURT:

I just don't

I made one

want anybody

10

MR. FRIDAY:

11

THE COURT:

Sure.

There is one

12

you-all is actually

13

from what he submitted.

14

MR. FRIDAY:

15

THE COURT:

what I gave

has one change in it

Okay.

It's fairly near the end so

16

it doesn't jump out at you, and it's just the

17

wording about during the subcommittee hearing.

18

MR. FRIDAY:

19

THE COURT:

Yes, sir.

I brought in some things

20

quoting parts of that subcommittee hearing that

21

weren't in his original proposal.

22

quite exactly what he submitted.

It's not

23

MR. FRIDAY:

24

But the point being, the order relies

25

Yes, sir.

almost entirely on 790.251.

One of the things
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that was stated at oral at our

1

that was made

2

hearing previously, but I did not have the

3

case

4

to provide to the Court, because I didn't

5

realize it was an issue, but the fact that

6

790.251, that the Court relied almost entirely

7

upon, has been overruled by the

8

the Equal Protection Clause of the 14th

9

Amendment by the

I don't believe I have the case with me

as violating

by a court in the Northern

10

District of Florida in Florida Retail

11

Federation; two separate cases, Your Honor, 21

12

and 22.

13

different procedural parts of the case

14

different procedural orders, but both orders

15

clearly state that .251 was unconstitutional,

16

except as it applies to the employer/employee

17

relationship.

18

Both cases are the same case, just

So since that statute has been declared

19

by the federal court to be in violation to

20

Equal Protection Grounds, except as to applies

21

to the employer/employee relationship, I'm not

22

sure how

23

the Court entered an order that provided

24

that.25l somehow impacts Ms. Lainez or any

25

other non-employee of TJNF, when .251, by its

why UNF continues to argue, and why
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by this case has clearly explicitly been

1

own

2

overruled and declared unconstitutional.

3

Next, Your Honor, we think the Court

4

failed to consider the fact that 790.25, which

5

is directly at issue in this case and is

6

referenced by 791.115 and is the statute in

7

which Ms. Lainez seeks to possess a firearm in

8

her car, specifically states that if it is in

9

conflict with any other statute, it is

10

superior; and that language is right there in

11

the statute.

And we would point the Court to the case

12

Rinzler v. Carson.

Your Honor, the

Rinzier

13

of

14

case was a Jacksonville case which involved

15

Sheriff Dale Carson.

16

THE COURT:

17

Is that in your notebook

here?

MR. FRIDAY:

18

I'm afraid it may not be,

19

Your Honor, and I'm trying to locate a copy of

20

it.

21

after, because I think I may have had to give

22

Mr. Schulz my copy.

23

I may have to provide it to the Court

In

Rinzler v. Carson,

Your Honor, the

24

Florida Supreme Court, in addressing actions by

25

the Duval County Sheriff, specifically looked
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at 790.25 and reiterated its supremacy and its

2

controlling over any statues in conflict.

3

therefore, Your Honor, we would ask the Court

4

to reconsider its ruling on the Motion f or

5

Injunction, at least to the extent that it
THE COURT:

6
7
8

9

10

So,

What's the cite for that

case?

MR. FRIDAY:
found it.

Here it is! Your Honor.

I

I thought I had it with me.

THE COURT:

This is a rarity.

Both of

11

the parties to this case are people that I have

12

personally known during my life.

13

14

15
16

17
18

MR. FRIDAY:

THE COURT:

No, Mr. Rinzler and

Mr. Carson.
MR. FRIDAY:

Oh, Mr. Rinzler and

Mr. Carson.
THE COURT:

20

MR. FRIDAY:

21

THE COURT:

23

I don't

know Mr. Shevin, Your Honor.

19

22

Well, Mr. Rinaman

The parties.
The parties.

I'm sorry.

I actually, in my youth, knew

both those gentlemen personally.
MR. FRIDAY:

This case directly impacted
and it was actually an early

24

on some other

25

preemption case, and it had to do with whether
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or not the Sheriff of Duval County could take

2

actions that were specifically allowed

3

take actions to prevent the conduct

4

specifically allowed by 790.25.

5

had to say that the supremacy of 790.25

6

controlled.

to

And the court

7

So we would ask the Court to either

8

reconsider it's ruling on the Motion for

9

Injunction, to the extent that it ruled on the

And we would ask the Court to

10

legal merits.

11

deny the Motion to Dismiss and order the

12

Defendants to file an answer.

13

able to stipulate the facts and get a quick

14

summary judgment before Your Honor, but we do

15

not believe that the Court's ruling as to the

16

law in the Temporary Injunction Motion should

17

stand.

MR. SCHULZ:

18

19

And we may be

Your honor, if I may

respond, and I think I could do it quickly.

20

THE COURT:

21

MR. FRIDAY:

22

THE COURT:

23

MR. SCHULZ:

24

Retail decision

25

copy.

Were you done?
Yes, Your Honor.
Okay.

Go ahead.

Judge, as to the Florida
let me give the Court a
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This was a case

and there's actually

2

two; one, the court grants a temporary

3

injunction and then finalizes that in the

4

judgment based upon a consolidated joint motion

5

by the parties.

6

Your Honor, Florida Retail Association included

7

certain businesses, such as Disney World,

8

represented by Barry Richard, and Mr. Richard

9

attacked the statute solely under the Equal

But in that case, very simply,

And

10

Protection Clause of the 14th Amendment.

11

Judge Hinkle's limited finding of

12

unconstitutionality addressed the

13

unconstitutional classification of business as

14

violative of businesses, as violative of the

15

14th Amendment.

16

790.2514.

17

And he did that under Section

This case, certainly if it were before

18

Judge Hinkle, would not be declared

19

unconstitutional on the basis

20

basis.

21

unconstitutional on a limited basis to the

22

extent that it classifies businesses; on one

23

business you could bring a gun, on the other

24

business you couldn't in accordance with his

25

ruling.

on the limited

And he emphasizes that he finds it

FIRST COAST COURT REPORTERS
PAGE # 0148 OF 0159

61

1

This case, as this Court has already

2

found in its order of March 21st, goes to

3

Subsection 7, which is the exception to

4

Subsection 4.

5

Subsection 7 does is address Florida Statute

6

790.115, which provides for schools

7

schools is further defined as post-secondary

8

schools

9

ruling, which I think is certainly common

what

And then what this

and

and the Court has indicated in its

10

sense, that the University of North Florida is

11

a post-secondary school.
So simply, Your Honor,

12

Florida Retail

13

Association

14

unconstitutional finding before this Court.

15

does not address schools, it does not address

16

the exception as I mentioned.

is inapplicable in its

And, Your Honor, the

17

Carson

It

case, it was

18

just handed to us a few minutes ago, but it's

19

clear it's a 1972 case that, according to the

20

Plaintiff, addresses Florida Statutes 790.25,

21

which relates to a statute that allows firearms

22

irrespective of whether a person has a

23

concealed weapons permit.

24

the Court previously

25

again

And as we argued to

and I won't do it

790.06 is the Concealed Weapons Permit
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1

statute; 790.25 addresses firearms when the

2

person does not have a concealed weapons

3

permit.

4

And this Court, in it's order, or at

5

least in our argument, and implicit in this

6

order, was that if the Court were to rely on

7

790.25 in opposition to 790.06, it would reach

8

an absurd result in the facts before this

9

Court.

It would mean that if you don't have a

10

concealed weapons permit, you could take a gun

11

in your car on the campus of the University of

12

North Florida, but if you did have a concealed

13

weapons permit, then you could not.

14

made this argument in certainly the later

15

statutory enactments by the Florida

16

Legislature, specifically, the Florida Statutes

17

790.115, and later, Florida Statute 790.251

18

provided for prohibitions; however, it provided

19

also for exceptions not only for colleges and

20

universities, but for high schools, for

21

childcare centers, for K through 12, and other

22

entities.

23

And we

So we submit, Your Honor, in response,

24

that neither of these cases, under the facts

25

before this Court, should persuade this Court
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1

to reverse or differ or depart from its ruling

2

of March 21st.
MR. FRIDAY:

3

4

Your Honor, I have to take a

couple of issues with Mr. Schulz's argument.

5

THE COURT:

6

MR. FRIDAY:

Okay.

First of all, just because I

7

have a Concealed Carry Permit, doesn't mean

8

that I can't carry under .25 instead of under

9

.06.

That much is clear from the law.

.25

10

itself says that "it is supplementary to the

11

rights provided elsewhere in the statutes."

12

Also,

13

prohibition on concealed carry without a

14

permit, and the prohibition on open carry, do

15

not apply if you're carrying in accordance with

16

the provisions of 790.25."

17

.25 specifically says that "the

For example, we have no open carry in

18

Florida, but you can open carry while hunting,

19

fishing or camping under 790.26.

20

you have a Concealed Weapons License doesn't

21

mean that you can't open carry under .25 just

22

because you have a license.

23

argument is, Oh, well there's a statute that

24

says if you have a license, you can't carry on

25

campus, but if you don't have a license, you

The fact that

Mr. Schulz's
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1

can; that's not at all correct, Your Honor.

The point is is that 790.251 actually

2
3

only applies to persons with a Conceal Carry

4

Permit.

5

drafted, it only applied to people with a

6

Conceal Carry Permit.

7

excuse me

8

everybody, everybody no matter who they are,

9

whether they have a permit or not.

By its own terms, as it was originally

.115 and .251 apply

.115 and 790.25 apply to

If they

10

have the lawful right to possess a firearm,

11

they have the lawful right to possess a firearm

12

on the campus of a school, securely encased in

13

their vehicle, unless a school district has

14

determined, and has published a written waiver.

Mr. Schulz argued

15

and it was in the

that a school district

that the

16

order

17

Court shouldn't look anywhere else f or the

18

definition of a school district.

19

Your Honor, we have provided the case in
We provided the Court with the

20

the notebook.

21

case of State v. Fuchs, F-u-c-h-s.

22

sure exactly how to pronounce the name.

23

that case, Your Honor

24

THE COURT:

25

MR. FRIDAY:

I'm not
In

What number is that?
Sorry.

It's No. 23, Your
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1

Honor.

In that case, the court

2

Mr. Fuchs

or made the argument to the

3

alleged that

4

appellate court

5

he could not be prosecuted under the statute

6

because the statute didn't define the terms and

7

didn't sufficiently apprise him of the conduct

8

that was prohibited.

9

That's absurd and ridiculous.

or to the trial court that

And the court said,

We've never said

We've always looked at other statutes;

10

that.

11

we've always looked at other case law to try

12

and come up with the definition of the terms in

13

the statute.

14

Well, Your Honor, a school district is a
It is defined, both in

15

creation of the state.

16

the Florida Constitution and in the Florida

17

Statutes.

18

initially, in his Memorandum of Law on the

19

Temporary Injunction, to rely on the definition

20

of schools and school districts in the statue,

21

and then backed away from it when it said more

22

than he wanted it to.

23

school districts are defined legal entities

24

under Florida law, and there is absolutely no

25

reason for TJNF to qualify as school district

In fact, Mr. Schulz attempted,

The fact is is that
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1

under .115, and, therefore, be able to publish

2

a written waiver.

3

The argument that there's no rational

4

basis for the distinction between UNF as a

5

college, or a elementary school, or secondary

6

school, and that all schools must be lumped

7

together, is further disproven, Your Honor, by

8

790.115, which says no carry on a school

9

grounds, but then makes an extra step that

10

there is no exhibition within 1,000 feet of an

11

elementary, middle or high school, and makes an

12

extension for those situations.

13

legislature has recognized and the Supreme

14

Court has recognized, too

15

Court

16

and elementary and middle schools.

17

distinction is important here, Your Honor,

18

because it contradicts the argument that they

19

tried to make, that somehow because the

20

legislature made a determination that they were

21

going to give public school districts the right

22

to make a particular regulation, that they

23

would give everybody else.

24

25

The

the U.S. Supreme

there's a distinction between colleges
And this

We would further point out to, You Honor,

that since .115 actually creates a felony
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1

violation when a school district enacts it,

2

there's also a rational basis that the

3

legislature limited that to elected school

4

boards, because to push it any farther would be

5

an unconstitutional delegation of authority to

6

President Delaney, who has not been elected by

7

anybody and has no legislative authority to go

8

creating felonies on his own.

9

MR. SCHULZ:

Judge, I won't belabor this.

if I could, Judge, if

10

I think the Court

11

necessary, this is the notebook that we

12

presented to the Court before; it's the

13

memorandum, statutes and relevant case law.

14

I think, Judge, that both of us concede
I submit

15

to matter of law before the Court.

16

that I'm not sure I've heard anything today

17

that we didn't hear on January the 30th.

18

think this case is on its way to the First

19

District Court of Appeals.

20

the Court to be consistent in its ruling and

21

grant our final order to dismiss the complaint

22

and let the parties appeal both proceedings

23

before the courts simultaneously on an

24

expedited basis.

25

THE COURT:

Well,

I

I would simply ask

I am getting where I
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1

can keep up with Mr. Friday's speech better.

2

MR. FRIDAY:

3

THE COURT:

4
5
6

Sorry, Your Honor.
You do get

That's all right.

going fast.

The fellow that's General Counsel for the
City, Rick Malaney.
Yes, sir.

7

MR. FRIDAY:

8

THE COURT:

9

litigation with him?

10

MR. FRIDAY:

11

THE COURT:

Have you ever done any

No, sir.

He talks faster than you do.

12

I can just imagine the court reporter's

13

nightmare being in a trial with the two of you

14

as the principal attorneys.

15

Assistant State Attorney, I presided over a lot

16

of cases that he tried, and the court reporters

17

would come to me ahead of time and say, Will

18

you please make Mr. Malaney slow down.

19

I'll try.

20

MR. FRIDAY:

When he was an

Some court reporters just

21

kick me, Your Honor.

22

THE COURT:

I think that's what they

23

wound up doing with Mr. Malaney.

24

stay out of kicking distance.

25

I said,

Smart lawyers

I admire you-all for being able
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1

especially when you-all are talking about

2

complicated legal issues, to be able to go that

3

fast and not stutter or something, because I

4

can't do it.

5

Again, let me take a look at the cases

6

and the law that you've cited for me, and I'll

7

make a decision and send it out to everybody,

8

and the parties will be notified by their

9

lawyers when the decision comes out.

10

11
12
13

MR. FRIDAY:

Thank you for your time,

Your Honor.

MR. REGENSDORF:

Before we adjourn, just

to save time.

14

MR. FRIDAY:

15

MR. REGENSDORF:

Yes.

I'm not your lawyer and

16

I'm not trying to speak f or you, but we're

17

Indian Princess brothers, so hopefully you will

18

take this in the spirit that I'm giving it.

19

You made a comment that you think you

20

need to file a Motion for Rehearing to preserve

21

something f or appeal.

22

what the Court is going to do

23

Court rules as Mr. Schulz has requested and

24

grants the final order of dismissal based upon

25

the ruling, that totally preserves the issue

If

and I have no idea
but if the
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There's nothing you have to ask

1

for appeal.

2

for, new, by way of a motion for rehearing, and

3

we'll actually state that on the record.

4

MR. FRIDAY:

I actually found a couple of

5

cases contrary to that, and I just don't want

6

to run into a problem with the appellate court.

7

MR. REGENSDORF:

Tell you what, if the

8

Court is not ruling this minute, why don't you

9

and I talk about that, because the last thing I

10

think we need to do is waste time, if in fact

11

it's a waste of time.

12

THE COURT:

13

rule without reading.

14

today I didn't have before.

15

reread what I read before.

16

MR. FRIDAY:

Okay.

Yeah,

I don't want to

I've gotten some stuff
Frankly, I need to

And, your Honor, do you

17

still have a copy of our proposed order that

18

was submitted with the injunction?

19

THE COURT:

20

Okay.

I do, yeah.

So I'll do that and make my

21

decision as quick as I can and send it out to

22

you-all.

23

MR. FRIDAY:

Thank you, Your Honor.

24

MR. SCHULZ:

Thank you.

25

(The proceedings concluded at 4:59 p.m.)
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1
2
3

STATE OF FLORIDA

4

COUNTY OF DUVAL

)

5
6

I, Susan Winter, Registered Professional
Tiffany Jones, Court Reporter, certify

7

Reporter, and

8

that the case of FLORIDA CARRY INC. and ALEXANDRIA LAINEZ

9

versus UNIVERSITY OF NORTH FLORIDA and JOHN DELANEY was

I,

10

heard before the Honorable Lawrence Haddock, Circuit

11

Judge, in chambers, Duval County Courthouse,

12

Jacksonville, Duval County, Florida, on the

13

above-mentioned dates; that we were authorized to and did

14

report in stenotype the hearing in said cause, and the

15

foregoing transcript, pages numbered 1 through 47 by

16

Susan Winters, and pages numbered 48 through 70 by

17

Tiffany Jones, constitutes a true and correct

18

computer-aided transcription of our stenotype notes of

19

the said hearings.

20

DATED this 12th day of June, 2012.

21
22
Winter, CSR(MI), RPR

23

24

25

614
Tiffany Jones
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